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The American Law Review has under- 
taken, with a good deal of warmth, to 
champion the Albany Law Journal on ac- 
count of some remarks in our issue of Feb- 
ruary 19th, in which we incidentally men- 
tioned that the members of the legal profes- 
sion displayed their lack of appreciation of the 
‘‘high literary art’’ of the Albany Law Jour- 
nal by their limited subscriptions to that jour- 
nal. We seem to have struck both the 
Albany and the Review in a very tender 
spot. The April issue of the Review says: 
‘‘In these comments there was a twit by the 
editor about his paper having the largest cir- 
culation. Now the other legal journal comes 
back in an editorial in which this language is 
found: ‘His circulation may be larger than 
ours; we do not know and we do not care. 
Circulation is no criterion of merit, for Tup- 
per shows more than Tennyson, and Haggard 
and Kipling are read more than Scott and 
George Eliot. The question is, which will 
be read the longer and which exercises the 
more influence when it is read.” We may 
add to this that there are circulations and 
circulations. There are circulations obtained 
by the forcing process of tramping the coun- 
try from one end to the other, and forcing a 
publication on those who are desired to be 
its patrons,_whether they will or no.”’ 

Why has our slight allusion to the size of 
our subscription list so irritated these two 
journals, and why this high-sounding disre- 
gard of the small matter of the size of a sub- 
scription list? The editors of these journals 
would, apparently, have the profession believe 
that they care nothing for so mercenary a 
matter as the number of attorneys who evi- 
dence their appreciation of the value of their 
respective publications, and ingeniously con- 
tend that a large subscription list is not evi- 
dence of a meritorious journal. A large sub- 
scription must either be evidence of merit or 
else evidence of stupidity on the part of the 
members of the legal profession who become 
its subscribers. These two journals would 
have us believe that love and glory are their 
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motives for publishing. What a pity that 
the profession will not subscribe and pay for 
them from the same motives. We take it 
that attorneys are as solicitous of their own 
interests in subscribing to a law journal as in 
any other business transaction. Will any 
one undertake to say that the large circula- 
tion, at remunerative prices, of the New York 
Tribune and Herald, the Chicago Tribune, 
St. Louis Globe-Democrat and many others 
are not evidence of merit? 

The Albany says: ‘‘Circulation is no cri- 
terion of merit, for Tupper shows more than 
Tennyson,’’ etc. This is very pretty talk to 
lawyers, a large number of whom don’t per- 
haps know or perhaps have not given a mo- 
ment’s consideration to the relative merits of 
the authors named, but yet have a deep in- 
terest in the tools of their own trade. We 
thank the Review for imputing to us the abil- 
ity to tramp the country to obtain sub- 
scribers ‘‘whether they will or no.’’ Attor- 
neys must receive this as rather a back- 
handed compliment. The Review has done 
as much tramping as we have, but not as 
successful tramping. And we have not for- 
gotten that our first lessons at this tramping 
the country for subscribers were given us 
and commenced under the direction of the 
then editor and proprietor of the CENTRAL, 
now editor of the American Law Review. 





Considerable mild criticism has been made 
of the recent decision by the Supreme Court 
of Georgia, in the case of Ocean Steamship 
Co. v. Ehrlich, which seems to be contrary 
to the usual doctrine that the right of stop- 
page in transitu is defeated by a sale of the 
goods to a bona fide purchaser. The court, 
in the case mentioned, upheld the power of 
the consignors to exercise the right as to a 
portion of the consignment, although the 
consignees had sold the goods to bona fide 
purchasers. The exact holding, as appears 
by the syllabus prepared by the court, was 
that ‘‘where, after the freight and. wharfage 
were paid, and the bills therefor re- 
ceipted, the bill of lading was exhibited, but 
not assigned, and the goods, though upon 
the wharf, were not actually delivered by 
the carrier to the consignee, the right of 
stoppage in transitu was.not defeated by a 
sale to a bona fide purchaser for value, pay- 
ment of the purchase money, delivery of the 
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freight and wharfage bills together with an 
order upon the carrier for the goods and 
actual delivery of a part of the goods in pur- 
suance of such order. The goods remaining 
undelivered when the right of stoppage was 
exercised, were subject to the right.’’ 

The facts were that the goods had arrived 
and were placed upon the wharf of the steam- 
ship company. The freight and wharfage 
had been paid, the bills therefor receipted, 
and nothing remained to be done to change 
the actual possession from the carrier to the 
consignees, except to remove the goods from 
the wharf. It was the custom of the carrier 
to deliver goods thus situated upon presenta- 
tion of receipted bills for freight and wharf- 
age without requiring bills of lading to be 
produced. The consignees sold the goods to 
the defendants in error, exhibiting to them 
the bills of lading, but executing no assign- 
ment of the same. In lieu of such assign- 
ment, however, they delivered to them the 
receipted freight and wharfage bills, together 
with an order upon the carrier for the goods. 
Defendants thereupon paid the agreed pur- 
chase price. Under this order, a portion of 
the goods were delivered to their drayman 
and hauled away. Upon the following day 
the drayman returned for the residue; but as 
to it the right of stoppage in transitu had been 
exercised on that morning by the consignors, 
and for this reason the carrier refused to 
make delivery. Defendants in their suit 
against the carrier to compel delivery were 
successful in the trial court; but the supreme 
court, as above, reversed the decision 
and laid down the principle stated on the 
ground that there had not been a technical 
assignment of the bill of lading, and that the 
law recognized no substitute for such assign- 
ment. 

Though there may be room for two opin- 
ions as to the correctness of the court’s con- 
clusion, it seems to us susceptible to the same 
criticism as the Michigan case of Kingman v. 
Denison, commented upon by us in 32 Cent. 
L. J. p. 354, in so far as the court seems to 
have held, like the Michigan court, that the 
actual delivery of the goods was necessary to 
take away the right of stoppage in transitu. 
The prevailing current of authority is that 
the delivery to the consignee sufficient to 
take away the right of stoppage by the con- 
signor may be constructive as well as actual, 





and under the circumstances of the case as 
presented, where there was an actual bona 
fide sale of the goods, and an actual, though 
not technical assignment of them, the con- 
clusion of the court seems unwarranted and 
questionable. See the authorities upon this 
question collected in note to Kingman v. 
Denison, 32 Cent. L. J. 364. 





NOTES OF RECENT DECISIONS. 


ARREST FOR MiIspeEMEANOR — Escape — 
KILLING By OrFicER.—In Thomas v. Kinkead, 
the Supreme Court of Arkansas decide that 
in arresting a person charged with a misde- 
meanor, or in preventing his escape after ar- 
rest, the arresting officer cannot take the life 
of the accused, or even inflict on him great 
bodily harm, except to save his own life or 
prevent a like harm to himself. Mansfield, 
J., says: 

The death of Thomas resulied from a wound inflicted 
by a pistol shot, and the evidence as to the immediate 
circumstances of the homicide was such as to make it 
questionable whether he had been actually placed 
under arrest before he was shot. It was contended at 
the trial that his arrest had been accomplished, and 
that he was killed while attempting to break away 
from the custody of the officer. As applicable to this 
view of the facts, the court, against the objection o¢ 
the plaintiffs, gave the jury the following instruction: 
“Ifthe jury find from the evidence that Heard had 
actually arrested Thomas, whether for felony or mis- 
demeanor, if Thomas attempted to get away, Heard 
had a right to shoot him, if this shooting was necessary 
to prevent his escape, provided Heard acted in the 
exercise of due caution and prudence.”? In repeating 
substantially the same charge in a different connection, 
the jury were told that life could be taken to prevent 
an escape only ina case of extreme necessity, and 
when the officer has exhausted all other means of en- 
forcing the prisoner’s submission. The duty which 
the law enjoins upon an officer to exercise his authority 
with discretion and prudence was also full and prop- 
erly stated, and the jury were, in effect, instructed 
that the needless killing of a prisoner would in all 
cases be wrongful. In another part of the charge it 
was stated as an admission of the pleadings that the 
offense of which Thomas was accused wasa misde- 
meanor; and in other respects the charge of the court 
was such that the plaintiffs were not prejudiced by the 
instruction we have quoted, ifthe life of a prisoner 
may betaken under any circumstances, merely to 
prevent his escape after arrest for a misdemeanor. 
The doctrine of the court’s charge is approved by Mr. 
Bishop, who states in his own work on Criminal Pro- 
cedure substantially in the language employed by the 
trial judge. 1 Bish. Crim. Proc. § 161. In his note on 
the section cited the author refers to his work on 
Criminal Law (volume 2, §§ 647, 640), and to two cases 
decided by the Supreme Court of Texas—Caldwell v. 
State, 41 Tex. 86, and Wright v. State, 44 Tex. 645. In 
the first of these cases, a prisoner who had been ar- 
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rested for horse-stealing broke away from the custody 
of the officer, and the latter shot and killed him as he 
ran in the effort to make his escape. It was held that 
the officer was rightfully convicted of murder in the 
second degree, the evidence showing that the prisoner 
was unarmed, and neither attacking nor resisting the 
officer. The judge who delivered the opinion said: 
**The law places too bigh an estimate upon a man’s life, 
though he be * * * a prisoner, to permit an officer 
to kill him, while unresisting, simply to prevent an 
escape.”’ But, as the arrest was for a felony, it may 
be that the decision was controlled by a statute of that 
State, which provides thatan ‘officer executing an 
order of arrest shall notin any case kill one who at- 
tempts to escape, unless in making or attempting such 
escape the life of the officer is endangered, or he is 
threatened with great bodily injury.”’ However that 
may have been, the case gives no support tothe text 
in connection with which it is cited. Nor is such sup- 
port to be found in the case of Wright v. State, where 
the decision was that the power conferred by a Texas 
statute upon an officer having the custody ofa con- 
victed felon to take the life of the prisoner to prevent 
his escape does not extend to an officer attempting to 
rearrest an escaped convict. The rule laid down 
without qualification in ‘Criminal Procedure’ is 
stated only as “ta general proposition” in one of the 
sections referred to in the work on Criminal Law. 
From the text of the latter, reference is made to the 
treatise of Russell on Crimes, and to the earlier works 
of Hale and Hawkins. But these writers all appear to 
limit the application of the rule to cases of felony, 
or to cases where the jailer or otber officer baving the 
custody of a prisoner is assaulted by the latter in bis 
effort to escape, and the officer kills him 1n self-defense. 
1 Hale, P. C. 481, 496; 1 Russ. Crimes, 666, 667; 1 
Hawk. P. C. 81,82. The decisions cited by Mr. Bishop 
in the section last referred to, as far as we have had 
the opportunity to examine them, gono further than 
the authors we have mentioned. U.S. v. Jailer, ete., 
2 Abb. (U.S.) 265; State v. Anderson, 1 Hill (S. C.), 
327; Reginav. Dadson, 14 Jur. 1051. See, also, 4 BI. 
Comm. 180. 

The case of State v. Sigman, 106 N. C. 728, 118. E. 
Rep. 520, is relied upon as sustaining the instruction in 
question. In that case an officer was indicted for an 
assault with a deadly weapon, committed by discharg- 
ing a pistol at a person accused of a misdemeanor, and 
who had escaped from the officer’s custody, and was 
fleeing to avoid rearrest. The officer, being unable to 
overtake the prisoner, fired upon bim. He was con- 
victed, and the judgment of the trial court was affirmed; 
the supreme court holding that the defendant was 
guilty of an assault, whether his intention in firing was 
to hit the escaped prisoner or simply tointimidate him, 
and thereby induce him to surrender. This ruling fol- 
lowed as a conclusion from two propositions stated in 
the opinion. These are: (1) That an officer who kills a 
person charged with a misdemeanor, and fleeing from 
bim to avoid arrest, will at least be guilty of man- 
slaughter. (2) That where a prisoner “has already 
escaped,’’ no means can be used to recapture him which 
would not have been justifiable in making the first 
arrest; and thatif, in pursuing him, the officer in- 
tentionally kills him, it is murder. But the second 
proposition is preceded by the following paragraph of 
the opinion, upon which the appellees specially rely: 
“After an accused person has been arrested, an officer 
is justified to detain him in custody, and he may kill 
his prisoner to prevent his escape, provided it becomes 
necessary, whether he be charged with a felony or a 
misdemeanor;” citing the first volume of Criminal 





Procedure. The view thus expressed does not appear 
to be consistent with the court’s decision. Nor does it 
seem to be an unqualified approval of the rule as it is 
stated in Criminal Procedure. As stated in the qhota- 
tion made, it seems to be laid down with reference 
only to cases where a prisoner resists by force the 
effort of the officer to prevent him from “breaking 
away,” and is killed in the struggle or affray which 
follows. In the case then before the court the pris- 
oner had entirely escaped; and, having been subse- 
quently found, had run some distance before he was 
shot at. There was no occasion therefore, for deciding 
whether the shooting, although not in self-defense, 
would have been justifiable if it had been done in an 
effort to detain the prisoner in the officer’s custody. 
But we are wholly unable to perceive any ground for 
a distinction between the latter case and that on which 
the court’s ruling was made. Ina paragraph of the 
opinion preceding that from which we have quoted, in 
speaking of the case of one who, being charged with 
a misdemeanor, flees from the officer to avoid arrest, 
the court said: ‘*The accused is shielded * * * 
even from an attempt to kill * * * by the merciful 
rule which forbids the risk of human life or the shed- 
ding of blood in order to bring to justice one who is 
charged with so trivial an offense, when it is probable 
tbat be can be arrested another day, and held to an- 
swer.”? This humane principle was permitted to pre- 
vail against the officer in the case decided, although 
the person assaulted bad been arrested, and was shot 
at in the endeavor made to rearrest him. Why should 
it not also protect the life of the prisoner arrested on 
a similar charge, who endeavors fori .ly to break away 
from the officer, but offers no violence to the latter 
endangering bis life or exposing his person to great 
harm? The case of Head v. Martin (Ky.), 3S. W. Rep. 
622, is also cited by the appellees. But the only ruling 
there made, as indicated by the syllabus, was that a 
peace-officer, having arrested one accused of a misde- 
meanor, cannot, when he is fleeing kill him to pre- 
vent his escape; and all that the court says is strongly 
against the contention of the appeilee on the point we 
are considering. 


On the point embraced inthe question of counse} 
from the opinion, the jury in the present case were 
properly charged by instructions other than that now 
under consideration. The only question presented by 
the latter is whether an officer having in his custody a 
prisoner accused of a misdemeanor, may take his life 
if he attempts to break away, where, in the language 
of the court’s charge, ‘“‘no other means are available”’ 
to prevent his escape. A resort to a measure so ex- 
treme in cases of misdemeanor was never permitted by 
the common law. 1 East, P. C. 302. That law has not, 
it is believed, lost any of its humanity since the time 
of the writer we have just cited; and no statute of this 
State operates to restrainits mercy. We have adopted 
its ruling in making arrests in cases of felony. Car v. 
State, 43 Ark. 99. But without legislative authority the 
severity of a remote age ought not to be exceeded in 
dealing with those who are accused of smaller offenses. 
East, in his Pleas of the Crown, after stating the rule 
that a felon fleeing from justice may be lawfully killed 
“where he cannot be otherwise overtaken,” says: ‘*The 
same rule holds if a felon, after arrest, breaks away as 
he is carrying to goal, and his pursuers cannot retake 
without killing him. Butif he may be taken in any 
case without such severity it is at least manslaughter 
in him who kills him.’”’ 1 East, P. C. 298. No distine- 
tion, it will be noticed, is made between the case of a 
felon fleeing from arrest and that of one ‘‘breaking 
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away” after arrest; and such is still the law. No rea- 
son whatever is given for makirg such a distinction in 
cases of misdemeanor, and we have found no adjudged 
case which, in our opinion, supports it. See Clements 
y. State, 50 Ala. 117; Head v. Martin (Ky.), supra; 
Reneau Vv. State, 2 Lea, 720. In U. S. v. Clark, 31 Fed. 
Rep. 710, Mr. Justice Brown says: ‘‘The general rule 
is well settled by elementary writers upon criminal 
law that an officer having custody of a person charged 
with felony may take his life if it becomes absolutely 
necessary to do so to prevent his escape; but he may 
not do this if he be charged simply with a misdemeanor, 
the theory of the law being that it is better that a mis- 
demeanant escape than that human life be taken.’’ 
And he expresses a doubt whether the law permitting 
life to be taken to prevent an escape is applicable, at 
the present day, even to all cases of felony. See, also, 
State v. Bryant, 65 N. C. 327; Reneau v. State, supra. 
It has been said that the officers of the law are clothed 
with its sanctity, and representits majesty. 3S. W. 
Rep. 623. Andthe Criminal Code has provided for the 
punishment of those who resist or assault them when 
engaged in the discharge of their duties. Mansf. Dig. 
§§ 1765-1767. But the law-making power itself could 
not, under the constitution, inflict the death penalty 
asa punishment for asimple misdemeanor. Article 
2, §9, Const. And it would ill become the “‘majesty” 
of the law to sacrifice a human life to avoid a failure of 
justice in the case ofa petty offender who is often 
brought into court without arrest, and dismissed with 
a nominal fine. Itis admitted that an officer cannot 
kill one who merely flees to avoid arrest fora misde- 
meanor, although it may appear that he can never be 
taken otherwise. If he runsthen before the officer has 
laid his hands upon him with words of arrest, he may 
do so without danger to hislife. Butif, by surprise 
or otherwise, he be for a moment sufliciently restrained 
to constitute an arrest, and then ‘‘break away,’’ the 
officer may kill him if he cannot outrun him. Such is 
the effect of the argument and ofthe rule in support 
of which itis made. We can see no principle of rea- 
son or justice on which such a distinction can rest. 


HvsBAND AND W1rE—Marriep Woman—lIn- 
sJurY TO WirE—Loss or Waces.—Blaechinska 
v. Howard Mission and Home, etc., decided 
by the Court of Appeals of New York, is an 
important construction of a statute, common 
to many of the States, affecting the marital 
rights. It is there held that under Laws 
1884, ch. 381, which declares that a married 
woman may contract to the same extent as if 
unmarried, whether such contracts relate to 
her separate estate or not, but that this en- 
largement of her rights shall not extend to 
any contract with her husband,.a woman who 
works in her husband’s shop and receives 
regular wages, which she applies to the sup- 
port of the family, is entitled to recover in 
an action for personal injuries, only actual 
damages to her person, and not damages for 
loss of wages, because, notwithstanding the 
statute, her services still belong to her hus- 
band, and must be recovered by him in a 





separate action in his own name. 
says: 

The court charged the jury that the plaintiff, if she 
could recover at all, was entitled “to recover for the 
loss of wages which she has sustained.’? The excep- 
tions taken by the defendant to these rulings present 
the only question that we are asked to decide on this 
appeal. 

The learned general term aftirmed the judgment of 
the circuit on the ground thatthe money which the 
plaintiff had been accustomed to receive from her 
husband for services rendered outside of her house- 
hold duties was her own property, and that the loss of 
the salary could be given in evidence as an element of 
damage, the same as if she had been working for a 
stranger. The only cases cited in support of this con- 
clusion are Brooks v. Schwerin, 54 N. Y. 348, and 
Reynolds v. Robinson, 64 N. Y. 589. The enabling act 
of 1860 (Laws of 1860, ch. 90, as amended by Laws 
1862, ch. 172), makes separate property out of that 
which a married woman “acquires by her trade, 
business, labor, or services, carried on or performed 
on her sole and separate account.” As the husband is 
entitled to the services of his wife at common law, it 
has uniformly been held that the statute does not 
apply to labor performed by her for him and his house- 
hold, even if it is of somewhat extraordinary character. 
Reynolds v. Robinson, 64 N. Y. 589; Coleman v. Burr, 
93 N. Y. 17. But the husband’s right to the services 
of his wife is not limited to those performed for him 
in his house; for, when she works for him out of doors 
upon his farm, she is entitled to no pecuniary com- 
pensation, and his written promise to pay her there- 
for is without consideration. Whitaker v. Whitaker, 
52 N. Y. 368, 371. When she works with her husband 
for another, and their joint earnings are used to sup- 
port the family, if there is no special contract that she 
is to receive the avails of her labor, they belong to 
him, and he is entitled to recover their value. Birk- 
beck v. Ackroyd, 74 N. Y. 356,11 Hun, 365; Beau v. 
Kiah, ¢ Hun, 171. 

Until recently the power of a married woman to 
make general contracts, not relating to labor to be 
‘‘performed, on her sole and separate account,” de- 
pended upon the act of 1860; and the possession of a 
separate estate, or engagement in a separate business, 
was essential to their validity, although she might 
become liable through her representations by estoppel. 
Linderman v. Farquharson, 10! N. Y. 434, 5 N. E. Rep. 
67; Frecking v. Rolland, 53 N. Y. 422; Insurance Co. 
v. Babcock, 42 N. Y. 613; Bodine v. Killeen, 43 N. Y. 
93. In 1884 her powers were amplified so that she may 
now enter into contracts to the same extent with like 
effect, and in the same form, as if unmarried, whether 
such contracts relate to her separate estate or not; 
but this enlargement of her rights does not extend 
to any contract between herself and her husband. 
Laws 1884, ch. 881. She has further been authorized 
by statute to convey lands to, and to accept convey- 
ances directly from, her husband, without the inter- 
vention of a third person. Laws 1887, ch. 537. Under 
the act of 1860, she could contract with her husband in 
relation to her separate estate; for as to that she 
stood “fat law on the same footing as if unmarried.” 
Noel v. Kinney, 106 N. Y. 74, 78,12 N. E. Rep. 351; 
Stanley v. Bank, 115 N. Y. 122, 22 N. E. Rep. 29; Man- 
chester v. Tibbetts, 121 N. Y. 219,24 .N. E. Rep. 304; 
Suau v. Caffe, 122 N. Y. 308, 25 N. E. Rep. 488; Bank 
v. Guenther, 123‘N. Y. 568, 25 N. E. Rep. 986; Owen 
v. Cawley, 36 N. Y. 600; Bodine v. Killeen, 53 N. Y. 
98; Frecking v. Rolland, Jd. 422; Knapp v. Smith, 27 
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N. Y. 277; Seymour v. Fellows, 77 N. Y. 178. The 
contract in Hendricks v. Isaacs, 117 N. Y. 411, 22 N. 
E. Rep. 1029, was doubtless regarded as not relating to 
the separate estate of the wife; aud on this basis it is 
not in conflict with the authorities cited above. 

But, while she can thus contract with her husband 
with reference to her separate property, can she make 
abinding agreement with him as to her own services, 
to be rendered outside of her household duties, and 
having no connection with a separate business or es- 
tate? In other words, can she hire out to him, to work 
in his store, or factory, and compel him to pay the 
price agreed upon for her services? If she can, it 
follows that the plaintiff was entitled to her earnings 
under the contract that may be implied from the pay- 
ment of wages to her by her husband, and, her ability 
to earn having been impaired by the negligence of the 
defendant, the fact was properly proved before and 
submitted to the jury; otherwise, the evidence ob- 
jected to was improperly received and it was error to 
instruct the jury that they might consider it in assess- 
ing the damages. As aman cannot make a valid 
contract to pay his wife for extraordinary services 
rendered in his household or for working on his farm, 
how can he make a valid contract to pay her for helping 
him make clothesin his business as a custom tailor? 
What basis is there for any distinction? Does the 
statute which so modified the common law as to give 
to the wife the earnings from her own labor, performed 
on her “sole and separate account,” contemplate that 
services for her husband can be performed on her 
**sole and separate account,” unless they have some 
relation to a separate estate? Under the rule laid 
down in Coleman v. Burr and Whitaker v. Whitaker, 
supra, the words “sole and separate account,” as used 
in the statute, cannot mean simply an election on the 
part of the wife to work for her own benefit, regardless 
of whom the work is done for. In those cases, her 
election to work for herself, although manifest, did 
not take the contract out of the common-lfwrule. In 
deciding Whitakerv. Whitaker the court used this 
significant language: “If a wife can be said to be 
entitled to higher consideration or compensation be- 
cause she labors in the field instead of in her houseboid, 
* * * the law makes no such distinction. It never 
has recognized the right to compensation from her 
husband on account of the peculiar character of her 
services.’? It seems to be the policy of the legislature, 
as indicated by recent enactments, to relieve every 
married woman of the disability of coverture in con- 
tracting with any one except her husband. As to him 
the restriction is continued, except that the formality 
of conveying real estate through the medium of athird 
person is no longer required. The object of the legis- 
lature was, probably, to protect the marital relation, 
as wellasto prevent the perpetration of frauds upon 
creditors. Every experienced observer realizes that 
an unlimited right 6n the part of the wife to contract 
with her husband would afford an easy cover for fraud, 
and would be a perpetual menace to creditors. 

The enabling statutes do not relieve a wife of the 
duty of rendering services to her husband. While 
they give her the benefit of what she earns, under her 
own contracts, by labor performed by any one except 
her husband, her common-law duty to him remains; 
and, if he promises to pay her for working for him, it 
is a promise to pay for that which legally belongs to 
him. The fact that he cannot require her to perform 
services for him outside of the household does not 
affect the question, for he could not acquire it at com- 
mon-law. Such services as she does render him 
whether within or without the strict line of her duty 





belong to him. If he pays her for them, itis a gift. 
If be promises to pay her a certain sum for them, it is 
a promise to make hera gift of thatsum. She cannot 
enforce such a promise by asuit against him. We 
think the rule is well stated by a recent writer when 
he says that the enabling acts do not apply to the labor 
performed by a married woman “‘for her husband, or 
bestowed on his business, or in his household, or in 
his care, or in the care of his family; for in such cases 
itis ber marital duty, and he is not liable to pay for 
the services of his wife.”’ Kelly, Cont. Mar. Wom. 
153. These views are notin conflict with Brooks v. 
Schwerin, 54 N. Y. 343. The plaintiff in that case—a 
married woman—lived with her husband, and took 
charge ofthe family. Having been injured by the 
negligence of the defendant, she was allowed to show, 
under objection, on the trial of an action brought to 
recover damages therefor, that she had worked out, 
and received 10 shillings a day. The court refused to 
charge that she could not recover for her time and 
services while disabled. It was held by three out of 
the five commissioners who participated in the decision 
that the evidence was competent, and that the request 
was too broad, and was properly refused for that rea- 
son. The distinction between that case and this is that 
in the former the wife worked for athird person, while 
in the latter she worked for her husband. When 
she worked for a stranger it was on her sole and 
separate account, and the enabling act protected her 
contract. When she worked for her husband, it was 
on his account, and the statute did not apply. In 
Filer v. Railroad Co., 49 N. Y. 47, a leading case upon 
the subject, it was held that a wife, not engaged in 
business, or in performing labor on her sole and sepa- 
rate account, when injured by the wrongful act of 
another, could not recover consequential damages 
resulting from her inability to labor. The court said: 
“Her services and earnings belonged to her husband; 
and for the loss of such services, caused by the accident, 
he may have an action. * * * She is,authorized to 
sue for any injury to her person or character, the same 
asif she were sole. This is for the direct injury and 
for direct and immediate damages, unless she is, on 
her own account and for her own benefit engaged in 


some business in which she sustains a loss. 
. 








CONTRIBUTION. 





Contribution as a remedial right is in its 
nature equitable, but the right may be en- 
forced in either a court of law or of equity, 
according to the circumstances of each case. 
For instance, where a bill was brought to re- 
vive a judgment which had been satisfied, and 
after the lapse of seven years,! to enforce the 
right; or to compel contribution on a guard- 
ian’s bond. But the courts of law adjudge 
most of the cases. This right springs from a 
transaction in favor of certain parties in- 
volved in it and who must be in aequali jure. 
They must be independent of the quid pro 
quo and, of course, outside of relations of 
privity, all within the transaction and upon 


1 Burrows v. McWhan, 1 Desaus. 409. 
2 Neilson v. Williams, 42 N. J. Eq. 291. 
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one side of it, but not of its principals. 
Neither is it necessary for them to be admit- 
ted to it simultaneously, nor that it should be 
found within one written instrument, nor that 
their relation to it should be determined by 
the contract made by their principals.* 

Sir John Swinburne, the defendant in Cray- 
thorne v. Swinburne, was a guarantor for the 
payment of the debt of another. Credit of 
certain parties had been questioned by a 
banker who had an application from them for 
a loan on their bond; this fact was made 
known by the banker to Sir John, who, inde- 
pendent of the borrowers, gave the banker a 
bond of indemnity against loss on the bor- 
rower’s bond. He was not held to contrib- 
ute as a co-surety, for his contract was col- 
lateral to that of the others, and alone fixed 
his liability. Butin Monson v. Drakeley, the 
claim that the defendant was only a guaran- 
tor was denied by the court. He came into the 
transaction several months after its origina- 
tion, but at the request of the debtor, who 
had been required to give further security for 
payment of his note. It was therefore signed 
by the defendant, and then on its face ap- 
peared to have four makers. Parol evidence 
fixed defendant’s liability as outside of that of 
principal debtor. Was he a surety or guaran- 
tor? He had taken security from the debtor 
and was closely related to all the parties to 
the note. From these facts it was presumed 
by the court that he intended to be a surety 
with the other two signers, and must contrib- 
ute to the payment by one of them of+the 
judgment against all. 

The relation of co-sureties being established 
they are presumed to be related to the prin- 
cipal debtor in equal right. And while parol 
evidence establishes the relation between co- 
sureties, and may control a surety’s liability 
as between co-sureties, it does not alter or 
‘vary the terms of the contract assured by 
them.* Neither will the addition of the word 
‘*surety’’ to the signature of one of several 
sureties rebut the presumption,° but that may 
be overcome by parol evidence of the contract 
between them.® And the rule of equality will 


be controlled by showing the agreement be- 

8 Deering v. Eari of Winchelsea, 2 B. & P. 270; 
Craythorne v. Swinburne, 14 Ves. 160; Monson v. 
Drakely, 40 Conn. 553. 

4 Newcomb vy. Gibson, 127 Mass. 396; Weston v. 
Chamberlin, 7 Cush. 404. 

5 Baldwin v. Fleming, 90 Ind. 177. 

6 Oidbam v. Brown, 28 Ohio St. 41. 





tween the co-sureties.’ Such agreement may 
be that one of the parties shall be liable only 
as an indorser ;° or that the real estate of two 
of them shall be first exhausted, and that the 
other shall only be held as co-sureties for the 
excess of the debt over the amount for which 
the property sells ;? or that an accommodation 
party shall be a surety; or where one re- 
fuses to join in the execution of a bond, and 
says he will be individually responsible for a 
certain sum, and executes an additional bond 
to that extent." But in absence.of such an 
understanding and a debt is paid by one, the 
law, it is said, implies a promise from the ¢o- 
surety to pay an equal proportion of it, pro- 
vided all of the sureties are solvent. If one 
or more of them are insolvent, his pro rata 
part of the debt. falls upon the solvent co- 
sureties for payment, including the one who 
has paid the debt.” But where a surety pays 
a debt subsequent to the discharge in bank- 
ruptcy of a co-surety, the latter cannot set up 
the discharge in bar of an action to enforce 
contribution.” So, too, where the debt is not 
within the operation of the bankrupt law.}* 
But where a surety who had paid a debt of 
the common principal, and having a solvent 
and an insolvent co-surety, first presented his 
claim to and had it ratably paid by the estate 
of the insolvent, no right in favor of the rep- 
resentative of the latter thereby arises, to 
recover for any excess paid by him over what 
the estate would have paid had the claim for 
contribution been first enforced against the 
solvent co-surety. 

Contribution cannot be enforced by one 
who has paid a debt barred by the statute of 
limitations ;° but if the remedy be lost in 


7 Singer Mfg. Co. v. Bennett, 28 W. Va. 16; Briggs 
v. Hinton, 14 Lea, 233; Carpenter v. King, ‘) Met. 511; 
Moore v. Moore, 4 Hawks, 523; Pendlebury v. Walke:, 
4 Y. & C. 424, 78 Va. 121; Smith v. Smith, 1 Dev. Eq. 
173; Dawson v. Pettaway, 4 Dev. & Batt. 396; Davis 
v. Emerson, 13 Me. 64. 

8 Simmons v. Camp, 71 Ga. 54. 

9 Lusby v. Carr, 60 Md. 192. 

10 Drummond v. Yager, 10 Ill. App. 380. 

Young v. Shunk, 30 Minn. 503. 

122 Liddell v. Wiswell, 59 Vt. 315; Burrows v. 
M’Whan, supra; Boardman v. Paige, 11 N. H. 431; 
Monson vy. Drakeley, supra; Weed v. Calkins, 24 Hun, 
582. 
18 Liddell v. Wiswell, supra. 

14 Smith v. Hodson, 50 Wis. 279. 

15 Apperson vy. Wilbourn, 58 Miss. 439; Fletcher v. 
Grover, 11 N. H. 818. 

16 Cocke v. Hoffman, 5 Lea, 105; Long v. Miller, 93 
N. C. 227. 
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one State, but is available in another, and a 
judgment be had in the latter State, the stat- 
ute cannot be set up as a bar to an action to 
compel a co-surety to contribute.’ And if 
he is out of the jurisdiction of the court 
where an action is brought, he is as to his co- 
sureties on the same footing with an insolv- 
ent co-surety; he is no longer to be consid- 
ered in the adjustment of equities.’* The 
solvent sureties subject to process of the 
court must pay equally in an adjustment of 
the debt paid, unless the rights of any one of 
them are agreed upon by contract between 
all. Payment of a debt need not be made 
under compulsion, or notice of same given to 
a co-surety ;%a but if a clear legal duty on 
the part of a surety exists, a discharge of it 
will entitle him to compel contribution from 
his fellows.” Neither will his rights be 
prejudiced by release of a co-obligor ;* but 
he must have either paid his share of the 
debt, or have settled it by compromise, to be 
in a position to claim rights from others.” 
But he cannot pay a debt, take an assignment 
of it and then bring suit against co-sureties 
for the whole of it.” And where a bond was 
voluntarily given, although by law not re- 
quired, and a surety thereon paid a judgment 
debt procured on same, the surety can have 
contribution from the others.” So, too, 
where he has paid a debt found against a 
sheriff who had been appointed and acted as 
public administrator, such office being va- 
cant.“4 Sureties on two bonds given to se- 
cure faithful settlement of an estate are of 
equal right, and one of them can enforce con- 
tribution from the heirs of the estate of the 
other.» So are fraudulent grantees where 
the land conveyed to them is taken to pay 
the grantor’s debt.” But there must be a 


7 Aldrich v. Aldrich, 56 Vt. 324. 

18 Liddell v. Wiswell, supra; Boardman v. Paige, 
supra; Stewart v. Gouldin, 52 Mich. 143. 

18q@ Mason v. Pierson, 69 Wis. 585; Hoyt v. Frank- 
lin, 33 Hun, 196. 

19 Strainka v. Rohan, 18 Mo. App. 340; Strother v. 
Mitchell, 80 Va. 149; Glasscock v. Hamilton, 62 Tex. 
143. 

20 Hoyt v. Tuthill, 33 Hun, 197. 

21 Taylor v. Means, 73 Ala. 468: Stallworth v. Pres- 
lar, 34 Ala. 505. 

22 Chollar v. Temple, 39 Ark. 238. 

°3 Jenkins v. Lockard, 66 Ala. 377; Curtis v. Parks, 
55 Cal. 106. 

*4 Burk v. Mutch, 66 Ala. 568. 

25 Stevens v. Tucker, 87 Ind. 109. 

2 Jauvrin vy. Curtis, 63 N. H. 312. 





remedy for the creditor as a prerequisite to 
the right of a surety.” 

Misappropriation of the assets of a corpo- 
ration by one stockholder concludes his right 
aguinst another as co-surety, unless the lat- 
ter is a party to the fraud.* It is a fraud 
upon a surety to procure his signature to a 
note by a co-surety who represents himself 
as a principal. So, where a note is given 
as an accommodation instead of for a debt 
and the fact is withheld from a surety. 

Security given to a surety to idemnify him 
against loss, by the debtor, in the absence 
of express agreement, inures to the benefit 
of all the sureties to the transaction. The 
holder is a trustee for all of them. A debtor — 
cannot impair his ability to discharge the 
obligation which all have undertaken to as- 
sure, by preferring one of them to protect 
him against loss.*! It would be a fraud upon 
his fellows to permit such a thing to exist. 
But, if the debtor’s wife gives security to the 
surety at his solicitation, he is not bound to 
share it with the other sureties.” Butif the 
debtor in any manner procures indemnity to 
one surety against loss by him, although it 
comes from a stranger to the transaction, it 
will be held for the benefit of all.* They 
must be bound to do the same thing. Of 
course, an indemnity in the hands of one 
would preclude contribution by others.™ A 
judgment entered in favor of one who an- 
swered to a complaint that he was only liable 
as ‘‘surety’’ is not an adjudication against 
the enforcement of contribution by such de- 
fendant.* 

If a judgment be taken against three per- 
sons jointly it is prima facie evidence of joint 
and equal.liability of plaintiff and defendant, 
in an action brought to compel contribu- 


27 Waters v. Riley, 2 Har. & G. 305; U.S. v. Price, 9 
How. 83. The survivor on a joint bond was held, in 
Waters v. Riley, to be without the right of contribu- 
tion against a co-surety’s estate. The decision in 
that case is not satisfactory to the court of New York. 
But, if.it appears to be one of hardship to the sur- 
vivor, it was doubtless made so by his agreement. See 
Johnson v. Harvey, 87 N. Y. 363. 

23 Simmons v. Camp, 71 Ga. 54. 

2 Bobbett v. Sbryer, 70 Ind. 513. 

30 Melms v. Werdehoff, 14 Wis. 18. 

31 Sanders v. Weelberg, 107 Ind. 266. 

82 Leggett v. McClellan, 39 Ohio St. 624. 

33 Shaeffer v. Clendenin, 100 Pa. St. 565. 

34 Rosenbaum v. Goodman, 78 Va. 121. 

85 Reinhart v. Johnson, 62 Lowa, 155. 

% Leaman ¥. Samp), 91 Ind. 236. For form of com- 
plaint, see Githens v. Kimmer, 68 Ind. 362. 
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tion.” Anda judgment against all, entitles 
a surety who has paid it to have the real es- 
tate of the decedent co-surety sold after the 
personal property of the latter has been ex- 
hausted, in discharge of his pro rata liability 
on the judgment.* Where fraud has been 
discovered, a court of equity will revive a 
judgment which has been satisfied and subro- 
gate co-sureties to the creditor's rights under 
it, in order to reach a surety’s estate and 
subject it to contribution.” 

To recover a moiety of the costs of a suit, 
it is necessary that judgment should be taken 
against all co-sureties, for recovery can only 
be had for a part of the debt.“ A defendant 
need not contribute to the payment of a judg- 
ment had against the plaintiff alone ;*! to ren- 
der him liable, a judgment should be joint.” 
Neither can costs be recovered by a surety 
where he only has paid his portion of 
the debt, although upon an execution, where 
his co-surety had previously satisfied his por- 
tion of it by voluntary payment,* there being 
a legal obligation so to do.“ But, to recover 
a moiety of the costs of a suit, a defense 
must have been prudently made by the party 
seeking contribution.” He cannot voluntarily 
pay the note of the insolvent common prin- 
cipal and then demand a part of the attor- 
ney’s fees agreed upon by stipulation in the 
note. 

In cases where partners who are judgment 
debtors are seeking contribution and a part 
of them have paid more than their portions 
of the debt, they cannot have the avails of a 
debt due the partnership for that purpose, 
before an accounting and settlement of its 
affairs has been had.“ But where a settle- 
ment has been so made and the partnership 
is dissolved, the payment of a debt due from 
it, which was inadvertently omitted in such 
settlement, by one of the partners, will make 
the copartner liable for one-half of it.* 


387 Newcomb v. Gibson, supra. 

33 Stephens v. Meek, 6 Lea (Tenn.), 226. 

% Burrows v. M’Whan, supra. 

# Kemp v. Finden, 12 M. & W. 421; Acers v. Cur- 
tis, 68 Tex. 423. 

41 Knight v. Hughes, 3 C. & P. 467. 

42 Boardman v. Paige, supra; Davis v. Emerson, 
supra. 

48 Van Winkle v. Johnson, 11 Oreg. 469. 

44 Taylor v. Porter, 7 Mass. 354. 

4 Wagenseller v. Prettyman, 7 Ill. App. 192. 

4 Acers v. Curtis, supra. 

47 Fulton’s Appeal, 95 Pa. St. 323. 

4# Wendlandt v. Sohre, 37 Minn. 162. 





The mere relation of tenants in common 
does not admit of the doctrine of contribu- 
tion; as where expenses are made in prose- 
cuting a suit by one tenant, that do not 
benefit the common property.” But it has 
been held that co-obligors on a bond secured 
by mortgage on common property are quasi 
sureties ; and where one has paid the interest 
on the mortgage, he may have contribution 
from the other.” And the common owners 
of a defective bridge are co-sureties for pay- 
ment of damages sustained by a third person.*! 

‘*Double insurance’’ is susceptible to the 
doctrine of contribution; as where two in- 
surers have taken the same risk and it has 
been paid to the extent of the loss, or in ex- 
cess of a proportionate part by one of them.* 
But the terms of a policy of insurance de- 
termine the liability of an insurer.” He is 
not held to contribute to a loss paid by an- 
other company, unless he be a party to the 
same transaction. In other words, two in- 
surers must be of equal right as to the risk 
taken. The insurer of a warehouse, although 
the risk taken be in excess of its value, can- 
not be compelled to contribute to payment 
of a loss by an insurer of goods stored in 
the warehouse. Neither can contribution be 
enforced where one policy covers a building 
and another covers it and its contents. 

Legatees are subjected to this doctrine 
where the donor’s assets are insufficient to 
pay all debts and legacies, and a debt has 
been paid out of the bequests made to two of 
three legatees. The third one must contrib- 
ute his share, and the fact that he is out of 
the jurisdiction can only defer the enforce- 
ment of the right. 

The position of one who has signed a prom- 
issory note, one who is in fact a co-surety, is 
threefold: as to the payee, he is a princi- 
pal; as to the maker, a surety; and as to 
the other sureties, a co-surety. If the 
maker, by reason of insolvency, makes an 
assignment and is subsequently discharged, a 
surety who has paid a judgment against all 
parties to the note, and has proved his claim 

4? Chapin v. Smith, 52 Conn. 260; Kidder v. Rix- 
ford, 10 Vt. 169; Tyrell v. Washburn, 6 Allen, 466; 
Hayes v. Morrison, 38 N. H. 90. 

5%) McCready v. Antwerp, 24 Hun, 322. 

51 Minneapolis Mill Co. v. Wheeler, 31 Minn. 121; 
Armstrong v. Clairion, 66 Pa. St. 218. 

52 Wiggin v. Suffolk Ins. Co., 18 Pick. 145. 


53 Home Ins. Co. v. Gwathmey, 82 Va. 923; Sloat v. 
Royal Ins. Co., 49 Pa. St. 14. 
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against the insolvent, has a right to compel 
contribution from the others. But suppose 
one of the sureties had been discharged in 
bankruptcy prior to the judgment obtained, 
what is the effect of his discharge upon his 
co-sureties? As the claim of a co-surety is 
too remote to be proved against the estate of 
the maker (principal debtor), it does not 
come within the operation of the discharge 
given to a co-surety; his status as to the 
others in such case remains untouched, and 
he must be held to contribute to the pay- 
ment of the judgment. 
C. A. Bucknam. 
Minneapolis, Minn. 


54 Liddell v. Wiswell, supra. 








CRIMINAL LAW — ABORTION — EVIDENCE — 
DECLARATION. 


COMMONWEALTH V. LEACH. 





Supreme Judicial Court of Massachusetts, Feb. 27, 1892. 


1. On atrial for abortion, declarations of the de- 
ceased, indicating present pain, were admissible, but 
not her declarations in regard to her health and condi- 
tion, not made to a physician for the purpose of treat- 
ment. 

2. Testimony that deceased had refused to see her 
sisters on one occasion, many months before, was in- 
competent to show that the relations between them 
were not friendly, where there was nothing to show 
the reason or circumstances of such refusal. 

3. On a trial for abortion it was enough, if it was 
proven beyond a reasonable doubt, by circumstantial 
evidence, that defendants committed the crime, and it 
Was unnecessary to show that it was impossible for 
persons other than defendants to commit the crime. 

4. Where the theory of the prosecution was that the 
death was caused by the introduction of an instru- 
ment into the uterus, and evidence was offered by 
physicians tending to prove that it was impossible for 
the deceased to have inserted the one used herself, 
and that it would be impossible for any woman un- 
aided to insert one into her own uterus, it was compe- 
tent for defendants to show by a witness that the wit- 
ness had, unaided, inserted such one into her own 
uterus. 

ALLEN, J.: 1. The motion to quash was 
rightly overruled. The three counts are in the 
usual and proper form, and they are properly 
joined; the offenses described in them being simi- 
lar in their nature, mode of trial, and punishment. 
Com. v. Jacobs, 152 Mass. 276, 281, 25 N. E. Rep. 
463. 

2. The testimony as to the declarations of the 
deceased in regard to her health and condition 
was rightly excluded. The defendants were al- 
lowed to prove exclamations and expressions 
indicating present pain, as distinguished from 
mere narration, and the evidence which was ex- 
cluded was nothing more than her declarations 
and statements, not made toa physician for the 





purpose oftreatment. Bacon v. Charlton, 7 Cush. 
581, 586; Barber v. Merriam, 11 Allen, 322, 324; 
Roosa v. Loan Co., 132 Mass. 439. 

3. The testimony that the deceased had refused 
to see her sisters on one occasion, many months 
before, with nothing to show the reason or cir- 
cumstances of her refusal, was also rightly ex- 
cluded. The court allowed the defendants to put 
in evidence to show that the relations between 
her and her sisters were not friendly, and anything 
that she said to her sisters. 

4. The defendants’ third request for an instruc- 
tion to the jury was rightly refused. In order to 
convict on circumstantial evidence, it is not neces- 
sary to show that it was not in the power of any 
other person than the defendants to commit the 
crime. It is enough if it is proved beyond a rea- 
sonable doubt that the defendants committed it. 
So far as the other requests contained correct 
propositions of law, they were covered by the 
instructions given. 

5. The exclusion of the testimony ofthe de- 
fendants’ witness Hadley, in the opinion of a 
majority of the court, was erroneous. It was 
material at the trial forthe government to show 
that the act which caused death was not done by 
deceased herself, but was done by the defendants, 
or one ofthem. The theory ofthe government 
was that the death was caused by the introduction 
of a sea-tangled tent into the uterus, and the gov- 
ernment offered evidence of physicians tending to 
prove that it was impossible forthe deceased to 
have inserted the tent herself, and that it would be 
impossible for a woman, unaided, to insert a tent 
into her own uterus. This being a matter outside 
of the range of common knowledge, the govern- 
ment might properly call expert witnesses to testify 
to their opinion. No valid objection was open to 
such evidence, and no objection was made. Had 
the physicians testified merely that in their opinion 
the deceased could not have done this thing herself, 
such opinion might have rested on reasons appli- 
cable only to that particular woman; but they 
went further, and made their testimony applicable 
to all women, or at least to womenin general. The 
question now arises, how may such testimony be 
met? When an expert witness testifies to a matter 
of opinion, it has often been declared that it is 
competent for him to give the reasons upon which 
his opinion is founded, and to state that it is the 
result of observations and experiments, in order 
to confirm his testimony. Lincoln v. Copper Co., 
9 Allen, 181,191, 192; Williams v. Taunton, 125 
Mass. 34, 40; Eidt v. Cutter, 127 Mass.522; Emer- 
son v. Gas-Light Co., 6 Allen, 146; Sullivan v. 
Com., 93 Pa. St. 284, 296; Boyd v. State, 14 Lea, 
161, 169-174; Smith v. State, 2 Ohio St. 513. If 
other experts are called on the other side, and 
testify to a contrary opinion, the same rule would 
allow them to state that their opinion also was the 
result of observation and experiments. But where 
the testimony to be met is the opinion of expert 
witnesses that it is impossible in the nature of 
things for a particular thing to be done, it is not 
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necessary to rely on expert opinions to the con- 
trary, if it can be shown as a matter of fact that 
the thing has been done. If, for example, expert 
witnesses were to testify that it would be impos- 
sible to propel a vessel by steam across the Atlantic 
ocean, or to navigate the air with balloons or fly- 
ing-machines, or to propel cars by electricity, or 
to communicate with other persons at a long dis- 
tance away by telegraph, or by spoken words, or 
to store up sounds in a machine or instrument so 
that long afterwards they could be reproduced, or 
to render one temporarily insensible to pain by 
anesthetics, it would not be necessary in reply to 
call other experts to give opinions to the contrary. 
The direct facts might be testified to by any per- 
son who knew them. It was held in Cottrill v. 
Myrick, 12 Me. 222, that one familiar with fish 
might testify to his opinion as to the ability of 
fish to overcome particular obstructions in rivers. 
If such a witness were to testify that in his opin- 
ion salmon could not overleap certain dams or 
falls, can it be doubted that one who had seen 
them do it might be called in reply to testify to 
the fact? In Reeve v. Dennett, 145 Mass. 23, 11 
N. E. Rep. 938, the plaintiff's evidence tended to 
show that a certain compound was worthless for 
the purpose of allaying pain in filling teeth, and it 
was held competent to meet this evidence by call- 
ing witnesses to testify that operations upon their 
own teeth, when this compound was used, were 
practically painless. In the trial of Palmer, evi- 
dence tending to show that strychnine could not 
be discovered in a body after death was met with- 
out objection by evidence that it had been done; 
and the experiments were stated. The principal 
objections which are suggested to the testimony 
offered by the defendants in the present case are 
that it would have introduced another issue than 
the one immediately on trial, and would have 
called upon the government to meet statements of 
facts which it could not have anticipated. The 
answer is that the government itself presented the 
issue that no woman could have done this thing 
herself, and that the defendants, by the testimony 
which they offered in reply, introduced no new or 
collateral issue, but merely sought te meet the 
issue tendered by the government. Such testimony 
is relevant, because the government has made it 
so. It tends to negative the theory of the govern- 
ment ona material point. Itis statedin Steph. 
Dig. Ev. art. 50, that, where the opinion of an 
expert is deemed to be relevant to the issue, facts 
inconsistent with such opinion become relevant 
also. Without extending the decision beyond 
what is involved in the jparticular case before us, 
we are of opinion that, where witnesses who are 
qualified as experts have been called by the gov- 
ernment, and have been allowed to testify iu chief 
that, in their opinion, it is impossible for anybody 
to do a particular thing, and where this opinion is 
upon a matter material to the issue on trial, their 
testimony may be met by calling witnesses in de- 
fense to testify that to their own knowledge as a 
matter of fact the thing has been done, and that 





they have done it themselves. For this reason 
only, it being unnecessary to consider the defend- 
ant’s other objections, the entry mus’ be, excep- 
tions sustained. 


Nore.—The main question involved in the principal 
case is of exceeding nicety, and is the more difficult 
of solution because of the lack of precedent upon 
either side. The dissenting opinion of Knowlton, J., 
is a plausible presentation of the view opposed to tbat 
of the majority of the court, and leaves the student 
much in doubt as to what should be therule. Tue 
post-mortem examination of the body of the dead 
woman showed that she came to her death by per- 
itonitis, induced by the rupture of her uterus by some 
instrument; and there was evidence that a sea-tangled 
net was found in the pelvic cavity, and that it reached 
that place by having passed through the os uteri and 
through the posterior wall of the uterus. The issue 
was whether the defendant inserted the net for the 
purpose of procuring an abortion upon her, and in- 
volved in the issue was the question whether she in- 
serted it herself. The commonwealth introduced 
medical experts, who testified that, in their opinion, 
she could not have done it herself, and that it would 
be impossible for a woman to insert such a tent into 
her own wterus. So far as this testimony related to 
other women than the deceased, it was outside of the 
issue, but as an opinionin reference to women gen- 
erally, while it was collateral, it had an important 
bearing on the issue. Such testimony, the dissenting 
judge concedes, it was competent for the defendant to 
contradict as it would have been equally competent 
for him if no such testimony had been introduced, to 
prove affirmatively that women generally could insert 
a tent in the place where this was found, as bearing 
oa the question whether the deceased woman per- 
formed the operation on herself. The dissenting 
judge goes on to say that the matter under considera- 
tion was a fact in surgical science. The testimony in- 
troduced by the commonwealth was nothing more 
than the opinion of experts in regard to that fact. 
When they said they thought it impossible for a 
woman, unaided, to perform this operation on berself, 
they meant, and the jary must have understood them 
to mean, that no ordinary woman could do it; not that 
there might not be a woman with such malformation 
of her organs, or with such displacement of them by 
disease or other causes, and of such peculiar experi- 
rience in the treatment of herself that she coufld in- 
sert a tent into her uterus. Now, the question ino this 
case is, what is the proper mode of proving that an or- 
dinary woman can or cannot do this? Ifa patient can 
testify to her experience in her own case of dis- 
ease, then clearly her physician who was present and 
observed can testify, and he ordinarily would testify 
much more intelligently than she. But it is a rule 
universally followed, that the experience of a pbysi- 
cian 1n a particular case is not competent to prove or 
disprove a theory in medical or surgical science. 
There are good reasuns for this rule. 

In the first place, what is done or observed in a par- 
ticular case other than that on trial is not in issue, and 
the opposite party cannot anticipate introduction of it 
and cannot be prepared to meet it. To admit such 
evidence would allow the jury to be influenced in es- 
tablishing a general rule in medicine or surgery by a 
partisan account of what occurred in a particular case, 
with no opportunity of the opposite party to present 
a different version of the facts. Then, too, such a 
course would multiply issues to the distraction of the 
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jury and to the unreasonable protraction of the trial. 
Each of half a dozen medica! experts would tell the 
story of half a dozen cases in his experience tending in 
his view to support his theory and contradict that of 
witnesses on the other side. If testimony of such 
facts cannot be given by a physician, much less can it 
be by a patient. The true way of meeting a medical 
theory is by calling experts and showing their qualifi- 
cations and taking their opinions. When they give 
their reasons for their opinions the particular facts 
are received, not as independent evidence in them- 
selves, but only showing the value of the opinion. It 
has been expressly held in a recent case that even for 
that purpose specific facts will not be received if they 
would not be competent on other grounds, and if they 
would be likely directly to influence the jury. Hunt 
v. The City of Boston, 152 Mass. 168. In the present 
case the testimony offered seems direct, but the thing 
sought to be proved by, the defendant was not a sim- 
ple act which may be a matter of common observation 
and about which there is hardly a possibility of mis- 
take. It was what occurred in a peculiar case which, 
so far as appears, is the only one of the kind ever 
known, and which, viewed in reference to the ques- 
tion whether an ordinary woman can perform upon 
herself the operation which was performed on the de- 
ceased, was as obscure and as difficult to test and com- 
prehend as the progress of disease in common cases. 
It was a subject about which most persons know little 
or nothing. It did not lie in the domain of common 
knowledge, but in the narrow field of surgical science. 
It involved not only the credibility of the witness, but 
an investigation of the questions whether she was 
right in supposing that what she used was a sea- 
tangled tent; whether her organs, in their natural 
formation and adjustment, were l:Ke those of ordinary 
women; whether in form or relative position they had 
become changed by the experiences of ber life so as 
to be abnormal; and whether what she did was to in- 
sert in the os uteri, or to put it in another position in 
the belief that she bad so inserted it. It was to try 
and decide all these questions, and perhaps others, 
before her testimony could rightly have any weight, 
and the commonwealth had no opportunity to pre- 
pare for the trial of any of them. 

The dissenting judge concludes his very ingenious 
argument by the statement that a very extended ex- 
amination of the authorities has failed to discover any 
case in which such evidence has been received in ref- 
erence to a question in medical or surgical science. 
In a dispute about the action of a machine or of some 
material substance under known conditions which 
produces effects at one time in exact repetition of those 
at another, the result of experiments has sometimes 
been received. But such experiments are quite un- 
like observation of a human body under medical or 
surgical treatment. “‘Buteven if among the multi- 
tude of cases some could be found in which such evi- 
dence has been received, I should not think it very 
important; for it would not change the familiar fact that 
the rule above stated bas prevailed from the earliest 
times in the courts of this commonwealth. The courts 
are rightly so reluctant to satisfy a just verdict in an 
important case on account of a ruling admitting in 
evidence or excluding some trifle which, even if there 
was technical error, was obviously of no importance 
in producing the result that decisions of this kind are 
sometimes made without a very careful analysis of 
the principles involved, or much consideration of the 


effect of the case as a precedent. But if in the pres- 
ent case the deceased should have been permitted to 





theory of the medical experts, it seems to me that in 
every trial where a doctor offers to give his experience 
in a particular case-which, if he is correct inhisaccount 
of it, proves or disproves a theory in medica! or 
surgical science, he must be permitted to do it.” The 
dissenting judge believes that the precedent estab- 
lished by this case, if followed, will change materially 
the mode of proving and disproving general proposi- 
tions in medicine and surgery. 

The lack of authority upon the question leaves 
it to be settled by the application of rea- 
son and principle, and it will readily be admit- 
ted that the question is enveloped in much 
doubt. In this connection see the case of Nevarro v. 
State, 24 Tex. App. 378. Though not an authority 
upon the question here presented, it in some respects 
bears upon it. In that case it was held that when the 
prosecutrix, in a prosecution for producing an abor- 
tion by a violent and unlawful assault, had testified to 
the violence used upon her, and to her subsequent 
delivery of a dead child, and the condition of its body, 
it was held that she was incompetent to testify that 
the abortion was the result of the violence, she being 
a non-expert. 
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1. ADMIKALTY—Mortgage of Vessel—Notice.—A mort- 
gage of a vessel is valid as against persons having act- 
ual notice thereof, though not recorded in the collect- 
or’s office, as required by Rev. St. U. S. §§ 4192-4194.— 
The W. B. Cole, U. 8. ©. C. (Ohio), 49 Fed. Rep. 588. 

2. ADVERSE POSSESSION — Color of Title. — The fact 
that the owner of a lot had it surveyed, built a shanty 
upon it, and verbally gave the lot to another, and put 
the donee in possession, does not constitute color of 
title in the donee; and, as color of title is necessary in 
order that adverse possession of a part of land shall 
draw to it constructive possession of the whole, the 
donee by actual adverse possession of a part only of 
the lot, though she claimed to own the whole, would 
not acquire title to the whole.—Alen v. Mansfield, Mo., 
188. W. Rep. 901. 

8. ADVERSE POSSESSION — Mistake. — In ejectment, 
where it appears that defendant held possession of 
land for over 20 years claiming up to a certain fence, 
which was supposed to be on the dividing line, whereas 


xlve her experience in treating herself to disprove the : in fact the fence encroached several! feet on plaintiff’s 
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land, defendant acquires title by adverse possession, 
though he admitted on the trial that he claimed to the 
fence because he thought it was the true line.— Battner 
v. Baker, Mo., 18 8S. W. Rep. 911. 

4. ASSIGNMENT FOR BENEFIT OF CREDITORS.— In de- 
termining whether a given instrument is an assign- 
ment forthe benefit of creditors, under the law of the 
Indian Territory as adopted from Arkansas, the test is 
according to the settled rule of Arkansas decisions, 
whether it was the intention of the parties to divest the 
debtor of the title, and to make an appropriation ofthe 
property to raise a fund to pay debts.—Appolos v. Brady, 
U. 8. C. C. of App., 49 Fed. Rep. 401. 


5. ASSIGNMENT FOR BENEFIT OF CREDITORS— Equity 
Jurisdiction.— Although in 188 there was no statute in 
force of the Indian Territory authorizing assignments 
forthe benfit of creditors, yet, such an assignment 
having been made, the United States court for the ter 
ritory, in pursuance of its equity jurisdiction under 
Act Cong. March 1, 1889 (25 St. p. 783), will recognize aud 
enforce the trust, and apply the principles of equity in 
determining the nature and extent of the trustee's 
liability.— Thompson v. Rainwater, U. 8.C.C. of App. 49 
Fed. Rep. 406. 

6. ASSUMPSIT—Pleading and Proof. — Where the dec- 
laration in assumpsit contains general counts for work 
done and money paid for defendant’s benefit, and a 
special count on an alleged contract by defendant to 
pay plaintiff a stated sum for his services, but the evi- 
dence supports only the special count, and fails toshow 
the value of the services, plaintiff cannot, though the 
services are admitted, recover on the general counts.— 
Wyatt v. Herring, Mich., 51 N. W. Rep. 684. ‘ 

7. ATTACHMENT—Amendment of Affidavit.— Where the 
ground of an attachment in the justice court is that de- 
fendantis a non-resident, but the affidavit of attach- 
ment states that defendant “has resided” in the State 
forone month before suit, an amendment by the in- 
sertion of “not” before ‘‘resided” is not authorized by 
How. St. § 7631, empowering the court in which any ac- 
tion is pending to amend “any process, pleading, or 
proceeding in such action, either in form or substance.” 
—Freer v. White, Mich., 51 N. W. Rep. 807. 

8. BANKS—Appointment of Receiver — Constitutional 
Law.— The provision of section 14, ch. 37, Laws 1889, 
known as the “Banking Act,”’ which authorizes the ap- 
pointment by the court of receivers of insolvent private 
banks to take charge of and wind up the business there- 
of, does not conflict with the provisions of section 2, 
art. 6,of the constitution. — State v. Exchange Bank of 
Milligan, Neb., 51 N. W. Rep. 765. 

9. CARRIERS OF PASSENGERS — Contributory Negli 
gence.—The slightest voluntary projection of the limbs 
of a passenger from the window of a moving car con- 
stitutes contributory negligence, preventing a recov- 
ery on his part in case of injury without regard to the 
question of negligence in the carrier in failing to take 
precautions against such accidents.— Richmond ¢ D. R. 
Co. v. Scott, Va., 148. E. Rep. 763. 

10. CARRIERS OF PASSENGERS—Pleading.—In an action 
against a railroad company for personal injuries sus- 
tained by a passenger in alighting from a train, 
the complaint alleged not only that the infirmity 
of plaintiff was well known to defendant, but also that 
it was dangerous for her to alight from the train with- 
out the aid of a foot-stool, which was the custom of de- 
fendant to provide, but which was not provided at the 
time of the injury: Held,that negligence on the part 
of defendant was sufticiently alleged.— Madden v. Port 
Royal ¢ W.C. Ry. Co., 8. Car., 148. E. Rep. 713. 

11, CARRIERS OF PASSENGERS — Unlawful Ejection. — 
Where a passenger has purchased a through ticket, and 
surrendered it tothe first conductor on his demand, if 
asecond conductor is satisfied of this upon the evi- 
dence exhibited by the passenger, he has no legal right 
to expel the passenger because he does not pay fare 

*or produce the ticket, although the rule of the com- 
pany may require the expulsion under such circum- 
stances. The law is of higher authority than the rule. 





— East Tennessee V. G G. Ry. Co. v. King, Ga., 14 8. E. Rep. 
708. 

12.. CARRIERS— Passengers — Negligence. — Where a 
passenger was injured while attempting to enter a 
railway train after a signal had been given to start it, 
evidence that the car doors were locked until just be- 
fore starting was admissible as bearing on the question 
of due care on the part of the passenger in not attempt- 
ing to enter the train sooner, and also on defendant’s 
negligence in not having the doors open sooner.— Daw- 
son v. Boston § M. R. Co., Mass., 30 N. E. Rep. 466. 

13. CARRIERS—Passengers— Negligence.—Where, in a 
suit by a passenger against a railroad company for per- 
sonal injuries, it appears that plaintiff was told by the 
porter of the trainto go forward two cars atthe next 
station, and that, after plaintiff started to go forward, 
the train started, jerking her off the platform, such 
starting of the train constitutes negligence on the part 
of defendant.— Smith v. Chicago ¢ A. R. Co., Mo., 188. 
W. Rep. 971. 

14. CONFLICT OF LAW—Perpetuities.—A testamentary 
disposition of personal property, lawful and valid at 
the place of the testator’s domicile, where it was made, 
isenforceable in New York, although, if made in New 
York, it would have been invalid, as a violation of the 
statute against perpetuities. — Cross v. United States, N. 
Y., 30 N. E. Rep. 125. . 


15. CONGRESS — Authentication. — Where u duly en 
rolled bill, signed by the speaker of the house of rep- 
resentatives, the president of the senate, and the presi- 
dent of the United States,is placed in the custody of 
the secretary of State, its authentication as a law of the 
United States is complete, and no reterence can be had 
to the journal of either house,to the reports of com- 
mittees, or to any other documents printed by author- 
ity of congress, for the purpose of showing that a sec 
tion of the bill, as it flaally passed, does not appear in 
the act as thus authenticated.—Field v. Clark, U. 8.8. C., 
12 8. C. Rep. 495. 

16. CONTRACT—Competition. — An agreement entered 
into by parties for the purpose of preventing competi 
tion in the letting of public contracts is void, and a 
like rule prevails where the necessary tendency or ef 
fect of the contract would be to stifle competition. To 
have this effect, however, it must appear that the in 
tent, effect, or necessary tendency of the contract was 
to prevent or stifle competition; otherwise the con- 
tract will be sustained. — Whalen v. Brennan, Neb., 51 N. 
W. Rep. 759. 

17. ConTRACT — Contribution. — Three railroad com- 
panies entered into an agreement by the terms of 
which each company was bound to pay one-third of 
the wages of the employees in their union yards, and 
“one third of the necessary expenses incident to their 
work:” Held, that a judgment recovered against two 
of the companies by an employee for injuries resulting 
from negligence could not be said to be an expense 
“necessary” or “incident” to the work, and one to 
which the third company should contribute.—Gulf, C. 
¢ S. F. Ry. Co. v. Galveston, H. G 8S. A. Ry Co., Tex., 188. 
W. Rep. 956. 

18. CosTRACT—Rescission.— A party to a contract for 
the sale of land cannot, after the contract has been 
partly executed by him for his benefit, ask for a rescis- 
sion as to such part thereof as he has been unable to 
profit by. — Nallev. Virginia M. R. Co., Va., 148. E. Rep. 
759. 

19. CORPORATIONS— Assignmenpt for Benefit of Cred- 
itors.—The acts of a foreign corporation, which has not 
complied with the requirements of the constitution 
and laws of the State in relation to such corporation 
transacting business, owning and disposing of prop 
erty, and, in case of insolvency, making an assignment 
of its property for the benefit of creditors, are not void 
and unenforceable, but such a foreign corporation 
may, in a direct proceeding instituted by the State, be 
prevented from exercising its franchises within the 
State until it has fully complied with the constitution 
and laws.— Wright v. Lee, 8. Dak., 51 N. W. Rep. 706. 
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20. CORPORATIONS—Insolvency. — Where there are a 
number of different liens upon the property of an in 
solvent railway company, a stockholder who holdsa 
judgment agaipstthe company cannot, of his own mo- 
tion, or at the instance of one lien: bolder, set off the 
amount thereof against unpaid subscriptions on his 
stock, since the subscriptions, being a trust for all 
creditors according to their equities, might be ab 
sorbed, in whole or in part,by liens found to be supe 
rior to his judgment.— Gilchrist v. Helena, Hot Springs ¢ 
S. R. Co., U 8. C. C. (Mont.), 49 Fed. Rep. 519. 


21. CORPORATIONS — Subscriptions before Organiza- 
tion.—A subscription to the capital stock of a corpora 
tion to be thereafter formed does not take effect asa 
contract until organization, and before that time a 
subscriber may withdraw. — Hudson Real Estate Co. v. 
Tower, Mass., 30 N. E. Rep. 465. 

22. COUNTY-SEAT- Removal.— Under the provision of 
section i, #rt. 3,ch. 17, Comp. St., a petition for the re 
moval of a county-seat must be signed by “resident 
electors” of the county, equal in number to three-fifths 
of allthe votes cast in the county at the last general 
election. The words ‘“‘resident electors” are used to 
distinguish actual residents of the county from such 
persons as are temporarily therein.—Ayres v. Moan, 
Neb., 51 N. W. Rep. 830. 

23, CRIMINAL EvIDENCE—Forgery.—In an information 
for knowingly uttering and publishing a bank draft 
with the forged indorsement of the payee thereon, as 
follows, “‘B. F. H. Mgr.,” held, that the abbreviation 
aforesaid is a material and essential part of the in- 
dorsement, and must be proved like any other ma- 
terial allegation of the information.— Roush v. State, 
Neb., 51 N. W. Rep. 755. 

24. CRIMINAL LAWw— Assault — Self-defense.— Where 
on a trial for felonious assault on a conductor of a 
freight train, it appears that passengers were not al 
lowed on the train; that while the train was leaving 
a station defendant, having refused to get off, as or- 
dered by the conductor, shot the latter in the side, in- 
flicting a serious wound; that the conductor struck 
defendant with a lantern, and threw him from the 
train; and the evidence as to which began the assault, 
and as to whether the train was moving rapidly or 
slowly, was conflicting,—an instruction that, if the con- 
ductor undertook to put defendant off while the train 
was moving, and defendant had reason to apprehend 
great personal injury, and shot to avert such injury, 
then the jury should acquit, fairly presented the issue 
of self-defeuse. — State v. Dennison, Mo.,18 8. W. Rep. 
926, 

25. CRIMIXAL Law—Change of Venue.— Where, after a 
change of venue has been taken in a criminal case, a 
new indictment is found against defendant in the court 
from which the case was taken, and thereupon the 
court in which the case was pending quashes the first 
indictment, and defendant is rearrested, a writ of man- 
damus will not be granted to compel the original court 
to certify the second indictment to the court to which 
the case wastaken. Such change of venue could only 
be effected by an application under the statute.— State 
v. Normile, Mo.,18 S. W. Rep. 975. 

26. CRIMINAL LAW — Obtaining Board by Fraud.—A 
woman who goes to an hotel and is assigned to a room, 
where she remains for two days, and then sends for the 
manager, andtells him that she expects a remittance 
in about two weeks, and the manager tells her that he 
will accept the check she expects in payment for her 
board, without inquiring the name of the person from 
whom the check is expected, cannot be convicted under 
the act of obtaining board by a trick or false pretense. 
—State v. Kingsley, Mo., 18 8. W. Rep. 994. 

27. CRIMINAL Law — Sentence—Constitutional Law.— 
Pol. Code, § 329, providing that “the repeal of any 
law creating a criminal offense does not constitute a 
bar to the indictment or information and punishment 
of an act already committed in violation of the law so 
repealed, unless the intention to bar such indictment, 
information, or punishment is expressly declared in th 





repealing act,’ is a general saving clause; and under it 
aperson who has been convicted of an offense must be 
punished under the law as it existed at the time of the 
commission of the offense, though the clause of the act 
prescribing the punishment has since been repealed by 
an amendment which increases the punishment.—Peo- 
ple v. McNulty, Cal., 29 Pac. Rep. 61. 

28. CRIMINAL PRACTICE—Evidence of Venue.— Where, 
in a criminal prosecution, the evidence does not show 
in what county or State the alleged offense was com- 
mitted, a judgment of conviction cannot be sustained.— 
State v. First Nat. Bank of Clark, 8. Dak.,51 N. W. Rep, 
780. 

29. CRIMINAL PRACTICE— Homicide.—A charge in an in- 
dictment for murder in the second degree, that defend- 
ant “feloniously, willfully, deliberately” killed, suffi- 
ciently charges that he killed ‘“premeditatedly,” as 
“deliberately” includes ‘“premeditatedly.”—State_ v. 
Dale, Mo., 188. W. Rep. 976. 

30. CRIMINAL TRIAL—Accused as Witness.—It is not 
error to instruct the jury in acriminal case that they 
should take into consideration the interest of the de- 
fendantin the result of the trial in determining the 
credit to which he is entitled asa witness.—Johnson v. 
State, Neb., 51 N. W. Rep. 835. 

31. DEATH BY WRONGFUL AcT.—The right of action for 
damages given by Gen. St. Ky. ch. 57, p. 550, to the per- 
sonal representative of “any person” whose life is lost 
by the negligence ofa railroad company, etc.,to be 
pursued “in the same manner that the person himeelf 
might have done for any injury where death did not 
ensue,” is not confined to decedents who were citizens 
or residents of Kentucky, nor to personal representa- 
tives appointed in and by the State of Kentucky.—Mar- 
vin v. Maysville St. Railroad g Transfer Co., U.8.C. 0. 
(Ky.), 49 Fed. Rep. 436. 

32. DEED—Married Woman.—A conveyance by a mar 
ried woman, by an attorney in fact, of all her interest 
as heirto a certain estate, consisting of real and per- 
sonal property, cannot be avoided as to the personalty 
on the ground that, asa married woman, she is not 
authorized to convey by attorney.— Davie v. Davie, Ark., 
18 8. W. Rep. 935. 

33. DEED—Reformation— Evidence.—Com munications 
made to alawyer employed to draw a will, relative to 
the amount of land which the testator intended to con- 
vey by a certain deed theretofore exectted, are not 
admissible ina suit to reform the deed after the tes- 
tator’s death, on the ground of mistake.—KXoontz v. 
Owens, Mo., 18 8. W. Rep. 928. 

34. EJECTMENT—Equitable Defenses.—In ejectment in 
the federal court against purchasers at an execution 
sale by one holding a conveyance from a judgment 
debtor, prior in time to the lien of the judgment, the 
fact that the conveyance was executed in fraud of the 
grantor’s creditors is an equitable defense, not available 
to defeat the action, and defendants may suffer judg- 
ment to go against them, and then resort to equity for 
relief against such judgment, as well as against the deed 
upon which itis based.—Hawkins v. Wills, U.8. C. OC. of 
App., 49 Fed. Rep. 506. 


35. EMINENT DOMAIN — Award.—Where several con- 
tiguous town lots are used and treated by the owner as 
one property in estimating his damages as occasioned 
by the appropriation by a railroad company of one of 
such lots and parts of two others for its right of way, 
the injury to the entire property should be considered, 
although the petition filed by the railroad company for 
the appointment of commissioners only describes the 
lots across which the road is located.— Atchinson ¢ N. R. 
Co. v. Boerner, Neb., 51 N. W. Rep. 842. 


36. Equiry—Jurisdiction.—A suit in equity to declare 
atrust, not evidenced by any writing, and to establish 
a claim of title to land, by a vendee of the cestui que trust 
of avendee named in an executory contract to convey . 
the land, commenced after the death of both parties to 
said contract, cannot be maintained; because (1) suffi- 
cient evidence to prove the averments ofthe bill as to 
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the interest of the plaintiff’s grantor must necessarily 
be lacking; (2) equity will not aid one who buys a law- 
suit on speculation.—Ainchman v. Kelley, U.S. C. C. 
(Wash.), 49 Fed. Rep. 492 

37. EVIDENCE OF AGENCY.—The fact that defendant 
owned the farm, boarded the workmen, and urged on 
the work, does not make her liable to plaintiff for his 
labor in building a barn on herfarm, where plaintiff 
testified that he made the contract with defendant’s 
son, supposing the son was acting for defendant’s hus- 
band, and that he looked to the husband for his pay.— 
Hillier v. Eldred, Mich., 51 N. W. Rep. 705. 


38. EXECUTION — Exemptions.—An execution debtor 
who undertakes to select his exemptions must indicate 
to the officer holding the writ the specific property 
claimed; but this requirement is satisfied by a selection 
in any manner that the officer cannot, or, under the cir- 
cumstances, ought not to, misunderstand.— Northrup v. 
Cross, N. Dak., 51 N. W. Rep. 718. 

39. FEDERAL COURTS—Admission of Territories.—The 
proviso to the enabling act of February 22, 1889, admit- 
ting North Dakota, South Dakota, Montana, and Wasb- 
ington into the Union, that transfers of actions pending 
in the territorial courts shall not be made to the federal 
courts except upon written request of one of the parties 
filed in the proper court, and, inthe absence of such 
request, such cases shall be proceeded with in the proper 
State court, was intended to permit parties to proceed 
in the State courts in all cases where such courts have 
concurrent jurisdiction, unless one of the parties in- 
voked the jurisdiction of the federal courts in cases of a 
federal character.—Sargent v. Kindred, U. S. C. OC. (N. 
Dak.), 49 Fed. Rep. 485. 


40. FEDERAL CoURTS — Appeal — Presumptions.—The 
circuit court of appeals cannot take knowledge, actual 
or judicial, of what may appear upon the records of the 
district and circuit courts within the boundaries of the 
judicial circuit, and to support the right of appeal, can- 
not as-ume the existence of necessary facts which did 
not appear of record in such court.—Fitzgerald v. Evans, 
U. 8. C. C. of App., 49 Fed. Rep. 426. 

41. FEDERAL CoURTS—Appeal to Court of Appeals.— 
Act Cong. March 3, 1891, while it does not confer upon 
one party the right to carry a cause before two appellate 
courts atthe same time, does not confer upon him the 
power to defeat the right of appeal by the other party 
to the circuit court of appeals upon the merits, by tak- 
ing an appeal or writ of error to the supreme court 
upon the question of the jurisdiction of the trial court; 
and, in case of auch separate appeals, the cause will be 
continued in the circuit court of appeals, to await the 
decision of the supreme court upon the question of 
jurisdiction.—Northern Pac. R. Co. v. Glaspell, U.S. C. C. 
of App., 49 Fed. Rep. 482. 

42. FEDERAL CoURTS.—Circuit Court of Appeais.—The 
fifth section of the act creating the circuit court of ap- 
peals enumerates the cxses in which appeals sball still 
be taken direct to the supreme court, and the sixth 
section declares that the circuit court of appeals shall 
have appellate jurisdiction of all other cases, “unless 
otherwise provided by law:” Held, that this gives the 
latter court jurisdiction of an appeal from a judgment 
rendered by the circuit court in reviewing a decision of 
the board of general appraisers under the revenue act of 
June 10, 1890.—Louisville Public Warehouse Co. v. Collector 
of Customs, U. 8. C. C. of App., 49 Fed. Rep. 561. 

43. FEDERAL CouRTs—Circuit Court of Appeals.—The 
provision of the judiciary act of Aug. 13, 1888, that no 
appeal shall lie from an order of the circuit court re- 
manding a cause to a State court, was not repealed by 
the act creating the circuit court of appeals, which, in 
section 6, gives it jurisdiction to review all “final decis- 
ions” of the circuit courts, “unless otherwise provided 
by law,” and in section 14 expressly repeals all acts in- 
consistent therewith, since such an order is not a “final 
decision,” within the meaning of the act, and, even if it 
should be so considered, the act forbidding the appeal 
has “otherwise provided.”’—Jn re Coe, U. 8. C. C. of App. 
49 Fed. Rep. 481. 





44. FEDERAL CourTs — Indian Territory.—Act Cong. 
July 4, 1884, granting to thé Southern Kansas Railway 
Company a right of way through the Indian Territory, 
and providing (section 8 that the federal circuit and 
district courts for the northern discrict of Texas, west- 
ern district of Arkansas, and district of Kansas shal! 
have jurisdiction, without reference to amount, over 
“all controversies” arising between said company and 
the nations or tribes and their inhabitants through 
whose territory the railway shall be constructed, con- 
fers jurisdiction of a suit by an inhabitant of the Chick - 
asaw Nation to recover for the wrongful killing of stock 
by the company’s trains.—Southern Kansas Ry. Co. v. 
Briscoe, U. 8. 8. C., 12 8. C. Rep. 538. 

45. FEDERAL CoURTs—Jurisdiction of Supreme Court. 
—Where an appeal or writ of error is taken direct tuo 
the supreme court under Act Cong. March 3, 1891, § 
5 in a cuse in which the constitutionality of alaw of the 
United States is drawn in questien, the coust acquires 
jurisdiction of the entire case, and of ail questions in- 
voived in it,and not merely of the questions of the 
constitutionality of the law of the United States.—Hor- 
ner v. United States, U. 8. 8. C., 12 S.C. Rep. 522. 

46. FEDERAL OFFENSE-Lvtteries—Venue.—Unider the 
statute, the offense of delivering lottery matter through 
the mails is distinct from that of depositing itin the 
mails, andis committed atthe place of the delivery. 
Hence, under an indictment found in the southern dis 
trict of Iilinois, charging, in four counts, that defendant 
deposited a lottery circular in the mails at New York, 
and in a fifth count that he caused itto be delivered 
through the mails toa person in the southern district 
of Illinois, the district judge for the southern district of 
New York properly issued a warrant for the removal of 
the defendant, who had been arrested there, to Illinois 
for trial.— Horner v. United States, U. 8.8. C., 128. C. Rep 
407. 

47. FRAUDULENT CONVEYANCES—Evidence.—A creditor 
took from his debtor absolute deeds and a bill of sale of 
the latter’s property, and gave back an instrument 
whereby he agreed to reconvey ifthe debt was paid in 
one year. After garnishment proceedings were begun 
by other creditors against such creditor, the latter con- 
veyed all the property to a third person. There was evi- 
dence that the property was worth twice the amount of 
the debt, but said creditor refused to state the value of 
the property, or what he sold itfor: Held, that the 
original conveyances bythe debtor were fraudulent.— 
Meigs v. Weller, Mich., 51 N. W. Kep. 681. 

48. FRAUDULENT CONVEYANCE—Knowledge of Grantee. 
Plaintiffs received a chattel mortgage from a firm for 
money advanced. He was an empluyee of the firm, 
and, before receiving his mortgage, knew that it had 
transferred all its real estate, was Jargely indebted, and 
wes paying 3 per cent. a month for borrowed money. 
He was a brother of the members of the firm, and 
thorougbly familiar with the business thereof: AHeld, 
that if one purpose of the mortgage was to hinder, de- 
lay, or defeat the creditors of the mortgagors, and this 
purpose was known to the mortgagee, and he aided in 
its accomplishment, the mortgage was invalid.—Carr v. 
Brigg, Mass., 30 N. E. Rep. 470. 

49. GARNISHMENT—Res Judicata.--In a proceeding of 
garnishment in aid of execution, under sections 244-249 
of the Code, where the garnishee has been properly 
served with summons, and appeared and answered, 
and an order been made by the court requiring him to 
pay a certain sum owing by him to the debtor into 
court, such order is final, and will be conclusive, unless 
appealed from.—Union Nat. Bank of Omaha v. Hickey, 
Neb., 51 N. W. Rep. 825. 

50. HOMESTEAD RIGHTS.—Where a husband leaves his 
wife in another State, and comes to Michigan, and re- 
sides over 35 years, and until his death, the wife never 
coming to Michigan, and he never returning to her, no 
homestead rights are acquired in his land in Michigan 
which vitiate a bona fide conveyance thereof without 
the wife’s signature.— Black v. Singley, Mich., 51 N. W. 
Rep. 704. 
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51. HUSBAND AND WIFE—Antenuptial Settlement.— 
Though an antenuptial contract, whereby a husband 
conveys a life-estate in land to his wife, and she relin- 
quishes her dower and homestead rights, recites that 
the consideration moving to him is the marriage, yet 
where it recites that the consideration to the wife is 
the conveyance, the conveyance will be held to be the 
sole consideration.—Spurlock v. Brown, Tenn., 188. W. 
Rep. 868. 

52. INDIAN TERRITORY—Limitations.—The statutes of 
the territory of Missouri, including the statute of limit- 
ations, ceased to operate in the region now composing 
the Indain Territory when tbat region ceased to be a 
part of Missouri, and there was no statute of limitations 
in force in the Indian Territory from that time until 
May 2, 1590, when congress extended over it the statute 
of Arkansas.—St. Louis ¢ S. F. Ry. Co. v. O'Loughlin, U. 
8. C. C. of App., 49 Fed. Rep. 440. 


53. INJuUNCTION—Contempt.—Defendant should not be 
punished for acontempt for disobeying a temporary 
injunction granted in a suit to restrain a trespass on 
plaintiff's road-way, where all evil intention is dis- 
claimed, and the only thing done was the crossing of 
the railroad by some of defendant’s employees ina 
wagon by a private read- way, the usual route being in 
terrupted by the destruction of a bridge.— Postal Tele 
graph Cable Co. v. Norfolk § W.R. Co., Va., 148. E. Rep. 
691. 

54, INJUNCTION—Discovery.—An injunction to restrain 
a telegraph company from going onto p!aintiff’s land 
for the purpose of condemning aright of way, untila 
discovery be had of the company’s incorporation, and 
proceedings authorizing the condemnation proceed- 
ings, should not be granted, as one is not entitled to 
discovery of the facts by which another’s case is to be 
established, but only of those necessary for his own.— 
Norfolk § W.R. Co. v. Postal Telegraph Cable Co., Va., 14 
S. E. Rep 689. 

55. INSURANCE—Transfer of Interest.—A clause in an 
insurance policy prohibiting any change “in the title or 
interest of the assured” in the property insured, with- 
out the consent of the insurers, does not preclude a re- 
covery thereon where one partner of the insured firm 
sells and transfers his interest to the other partner, 
and no third person is taken into the firm.— Virginia 
Fire § Marine Ins. Co. v. Saunders, Va., 148. E. Rep. 754. 


56. INTEREST—Usury.—Where money has been loaned 
at a specific rate of interest—as 10 per cent.—and the 
note contains a provision that, if not paid at maturity, 
the maker shall pay 12 per cent. thereafter, the higher 
rate isin the nature ofa penalty, and the contract rate 
will continue as before the maturity of the note.—Rich- 
ardson v. Campbell, Neb., 51 N. W. Rep. 753. 

57. INTOXICATING LIQuORS — Constitutionality.—Rev. 
St. 1889, §§ 4621, 4622, prohibiting a druggist from selling 
liquor except on the prescription of a physician, and 
declaring that such prescriptions shall be carefully 
preserved, and produced in court, or before any grand 
jury, whenever required, and that, on the failure of the 
druggist to produce the same, he shall be deemed guilty 
of a misdemeanor, are not in conflict with Const. art. 2, 
§ 23, providing that no person shall be required to fur- 
nish evidence in a criminal case against himself.— State 
v. Davis, Mo., 18 8. W. Rep. 894. 

58. INTOXICATING L1QuoRS—Sales by Druggist.—Under 
Rev. St. § 4621, providing that any druggist who sells in- 
toxicating liquors without a prescription, signed by a 
physician, setting forth the name of the person for 
whom the same is prescribed, is guilty of a misde- 
meanor, an information against a druggist for a viola- 
tion of such statute, which fails to set out the name of 
the vendee of the liquor, is fatally defective.—State v. 
Martin, Mo., 188. W. Rep. 1005. 

59. JUDICIAL NOTICE.—The court will not take judicial 
notice that a designated railroad is part of a certain 
system, unless it is aware of the contract under which 
the system was created.— Miller v. Texas ¢ N. O. R. Co., 

Tex., 188. W Rep. 954. 





60. JUPGMENT AGAINST CORPORATION — Liability of 
Stockholders — Personal Notice.—Under Rev. St. Mo, 
1879, § 736, authorizing execution on a judgment against a 
corporation to be issued against a stockholder to the 
amount of the unpaid balance of his stock, upon order 
of court made “after sufficient notice in writing to the 
person sought to be charged,” and upon fundamental 
principles of jurisprudence, an alleged stockholder of a 
Missouri corporation, not served with process within 
the State upon the original writ in an action against the 
corporation ip the State court, is entitled to legal no- 
tice and trial of the issue whether he is a stockholder, 
before he can be charged with personal liability as 
such; and personal service of the notice within the ju- 
risdiction of the court is essential to support an order 
or judgment ascertaining and establishing such liabili- 
ty, unless he has voluntarily appeared or otherwise 
waived his right to such service.— Wilson v. Seligman, U. 
8. 8. C.,128.C. Rep. 541. 

61. LANDLORD AND TENANT—Lease.—An agreement 
whereby a tenant is to pay his landlord’s outstanding 
indebtedness, and apply toward the rent the sums so 
paid, is binding on the landlord’s grantee, though the 
latter has no knowledge thereof, and, in an action by 
the grantee for rent, such payments are a valid set-off. 
—Hovey v. Walker, Mich., 51 N. W. Rep. 678. 

62. LIMITATION OF ACTIONS—Mandamus.—A proceed- 
ing by mandamus is barred by the statute of limitations 
at the expiration of four years from the time the right 
tothe writ accrued.—State v. King, Neb., 51 N. W. Rep. 
754. 

63. LIMITATIONS—Oral Contract.—Plaintiff contracted 
in writing to furnish and put up an iron fence around 
defendant's premises, and thereafter orally agreed to 
change the quality of the iron used inthefence: Held 
that, since the oral agreement did not have the effect 
to destroy the written contract, the statute of limita- 
tions, relating to oral contracts, would not apply to an 
action concerning the construction of the fence.— 
Hughes Bros. Real Estate § Loan Ass'n v. Smith, Tex., 18 8. 
W. Rep. 955. 

64. LOTTERIES—Merchant Tailor Clubs.—Where “clubs” 
of 40 persons each were formed by a merchant tailor 
for the disposition of suits of clothing, each of the stip- 
ulated value of $40 by lot, under nominal contracts of 
purchase, the price to be paid in weekly installments 
of $1 each, such payments entitling the holders of tick- 
ets to participate in weekly drawings by lot, with the 
chance of securing goods of the value of $0 at any 
drawing, Without further additional payments than the 
weekly installments then paid, he/d, alottery, within 
the statute.— State v. Moren, Minn., 51. N. W. Rep. 618. 

65 MALICIOUS PROSECUTION—Probable Cause.—In an 
action for malicious prosecution, in that defendant 
made and signed a complaint charging plaintiff with 
the crime of breaking and entering, the trial of which 
resulted in plaintiff's acquttal, evidence that defendant 
in making the complaint acted on the advice of a jus- 
tice of a district court, to whom the complaint was ad- 
dressed, is admissible, as tending to show that defend- 
ant acted in good faith and with probable cause.— Mon- 
ahan v. Cox, Mass., 30 N. E. Rep. 467. 

66. MARITIME LIENS—Damages for Torts.—A maritime 
lien for damages arising from a collision caused by neg- 
ligent navigation has precedence over the lien of the 
crew ofthe offending vessel for wages earned by them 
on board such vessel before the collision, but is sub- 
ordinate to the lien for such wages earned after the 
collision.— The F. H. Stanwood, U. 8. C. C. of App., 49 
Fed. Rep. 577. 

67. MASTER AND SERVANT—Assumption of Risk.—A 
switchman, whose duty it is to manage the switches 
and couple cars at a certain station, assumes the risk 
of coupling all cars which come to him in good order, 
including those of other companies, no matter how pe 
culiar their couplings; and the fact that a freight car is 
received which has a platform on each end, and is sim- 
ilar in appearance to others received on former occa- 
sions having peculiar couplings, is notice that the 
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couplings differ from that of an ordinary car.— Thomas 
v. Missouri Pac. Ry. Co., Mo., 18 S. W. Rep. 980. 

68. MASTER AND SERVANT — Defective Appliances. — 
Mere knowledge by aservant that an appliance fur- 
nished by the master is defective, and that risk is in- 
curred in its use, will not, aa a matter of law, defeat his 
right to recover for injuries resulting from the defect; 
where the danger is not such as to threaten immediate 
injury, or where a prudent man may reasonably sup 
pose the appliance may be safely used by the exercise 
of caution.—Hamilton v. Rich Hili Coal Min. Co., Mo., 18 
S. W. Rep. 977. 

69. MASTER AND SERVANT—Negligence.—Plaintiff’s de- 
cedent, an engineer on defendant’s locomotive, was 
killed in a collision with another locomotive of defend- 
ant railroad, which collision was occasioned wholly by 
the negligence of the engineer in charge of such other 
locomotive: Held, that defendant was not liable, the 
injury having resulted from the negligence of a fel- 
low-employee.—Norfolk G¢ W. R. Co. v. Donnelly’s Adm’r, 
Va., 148. E. Kep. 692. 


70. MEASURE OF DAMAGES—Negligence.—In an action 
for personal injuries to achild four years old, the jury 
may take into consideration, as an element of damages, 
loss of earnings after he shal] have obtained majority, 
though he has never earned anything, and though no 
one can tell with any certainty what his earning capa- 
city will be.— Rosenkranz v. Lindell Ry. Co., Mo., 188. W. 
Rep. 890. 

71. MECHANIC’s LIEN—Excessive Claim.—Under Pub. 
Acts 1885, Act No. 216, declaring that any one desiring 
to avail himself of the provisions thereof for a mechan- 
ic’s lien shall make and file “‘a just and true statement 
or account of the demand due him over and above all 
legal set-off,”” one who places on record a claim for 
over $900, when it should have been only about $750, 
knowing that deductions should be made, and that the 
amounts thereof appeared in the contract, will be held 
to have lost his lien.—Gibbs v. Hanchette, Mich., 51 N. W. 
Rep. 691. 


72. MINES AND MINING—Placer Patent.—Rev. St. U. 8. 
§ 2333, provides that a patent for a placer claim shall 
not include any vein or lode “known to exist” within 
the boundaries of the grant unless application is also 
made for such vein or lode, but that if its existence is 
not known the title shall pass: Held, that a vein or 
lode may be known to exist so as to except it from the 
grant, though it has not been located according to law. 
Sullivan v. Iron Silver Min. Co., U.8.8.C., 128. C. Rep. 
555. 

73. MINING CLAIM — Dower.—A mining claim in the 
public domain, as defined by Rev. St. U.S. § 2322, isa 
subject of dower, since the estate is one of inheritance, 
and the owner has a possessory title of the highest kind. 
Black v. Elkhorn Min. Co.,U. S. C.C. (Mont.), 49 Fed. Rep. 
549. 

74. MoRTGAGES—Discharge of Lien.—Where the as- 
signee of a mortgage forecloses the mortgage before 
recording the assignment, a subsequent refusal by 
the assignee, believing that she had acquired title 
by the foreclosure, to accept a tender by the mortgagor 
ofthe amount due on the mortgage, exclusive of costs, 
does not discharge the lien, and the assignee, after re- 
cording the assignment, may maintain a bill in equity 
to foreclose the mortgage.— Renard v. Clink, Mich., 51 N. 
W. Rep. 692. 

75. MORTGAGE—Foreclosure.—Chapter 43 of the Laws 
of 1889, and chapter 152 ot the Laws of 1890, in so far as 
they attempt to make the lien for seed grain furnished 
thereunder superior to the lien of a mortgage executed 
before these statutes were enacted, are repugnant to 
the provisions of the federal constitution forbidding 
the impairment by any State of the obligations of acon- 
tract.— Yeatman v. King, N. Dak., 51 N. W. Rep. 721. 

76. MUNICIPAL CORPORATIONS—Defective Sidewalks.— 
Where, in a suit for injuries, the petition alleges that 
by reason of a defective sidewalk plaintiff was precipi- 
tated into a dangerous excavation along side of it, and 





broke his leg, and plaintiff's evidence substantiates 
this state of facts, and no other, it is error to instruct the 
jury that, if plaintiff was precipitated or “fell from said 
walk onto some rock in the street,” he can recover, and 
that in such case defendant’s liability does not depend 
on the depth of the hole or excavation where plaintiff 
alleges he was injured, or “whether there was in fact 
any such hole or excavation.”—Haynesv. Townof Tren- 
ton, Mo., 18S. W. Rep. 1003. 

77. MUNICIPAL CORPORATION — Defective Streets.—A 
person who, in daylight, undertakes to pass by an ex- 
cavation in the middle of a street, which is perfectly 
obvious, instead of crossing the street and taking the 
other sidewalk, which is unobstructed and safe, is guilty 
of contributory negligence, and cannot recover for in 
juries received from falling into the excavation.—Cohn 
v. City of Kansas, Mo., 18 8. W. Rep. 973. 


78. MUNICIPAL CORPORATIONS—Defective Streets.—In 
an action sgainst a city for injuries received by falling 
into an excavation in the street, the plaintiff’s evidence 
was that the excavation was left unguarded, though 
the preponderance of the evidence was to the effect 
that it was properly guarded: Held, proper to submit 
the case to the jury.— Meyers v. City of Kansas, Mo., 18 §. 
W. Rep. 914. 

79. MUNICIPAL CORPORATIONS—Injuries to Prisoner.— 
A municipal corporation is not liable for personal in- 
juries sustained by one prisoner at the hands of an- 
other confined in the same cell or room of the city 
prison, notwithstanding the police officer who arrested 
the plaintiff, and put him in prison, may have been 
guilty of wrong or negligence in confining him with 
an intoxicated fellow-prisoner, who was on that ac- 
count violent and dangeronus.— Wilson v. Mayor, etc. of 
City of Macon, Ga., 148. E. Rep. 710. 


80. MUNICIPAL CORPORATION—Public Improvements.— 
It is a well settled rule that when municipal corpora- 
tions seek to impose upon property owners the burden 
of the cost of street improvements, and to hold the 
property of abutting owners liable therefor, the statute 
or charter authorizing such improvements to be made 
must be strictly pursued.—— Mason v. City of Sioux Falls, 
S. Dak., 51 N. W. Rep. 

81. MUNICIPAL CORPORATIONS—Taxation.—A munici- 
pal corporation, authorized by its charter to tax ‘‘all” 
the real and personal property therein, has no power 
to exempt any of such property from taxation.— IVhit 
ing v. Town of West Point, Va., 14 8. E. Rep. 698. 

82. NEGLIGENCE.—Plaintiff, a brakeman, was injured 
while attempting to couple with a “short shackle,” 
which he was holding up with his hand, instead of us- 
ing the coupling stick, as the rules of defendant rail- 
road company required. The injury would not have 
happened if he had used the coupling stick: Held, that 
he could not recover.—Norfolk G W. R. Co.v. Briggs, 
Va., 148. E. Rep. 753. “ 

83. NEGLIGENCE—Falling Walls of Leased Building.— 
Where one is injured by the falling of the fire wall and 
cornice of a building, portions of which are leased to 
several tenants, the owner of the building is liable, 
where it does not appear that the portions falling were 
within the holding of any particular tenant, and no 
agreement that repairs should be made by the tenants 
is shown.—O’ Connor v. Curtis, Tex.,18 S. W. Rep. 953. 

84, NEGLIGENCE—Intoxication.—Where in a suit for 
death caused by defendant’s negligence there is evi- 
dence that deceased was intoxicated at the time of the 
accident, it is error to charge the jury that, though de- 
ceased was under the influence of liquor, yet such in- 
toxication is no defense, unless he was so intoxicated 
as to be unable to exercise ordinary care, and such 
error is not cured by afurther instruction that there 
can be no recovery ifthe intoxication of deceased re- 
sulted in the want of reasonable care on his part which 
directly contributed to the accident.—Buddenberg v 
Charles P. Chouteau Transp. Co.,Mo., 18 8. W. Rep. 970. 

85. NEGLIGENCE — Parent and Child.—On the facts 
stated in the opinion the court held that it was a ques 
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tion for the jury whether or not the parents, in per 

mitting their child to wander to the track, were charge 

able with negligence.— Tobin v. Mo. Pac. Ry. Co., Mo., 18 
S. W. Rep. 966. 

86. NEW TRIALS.—Under Rev. St. 1889, § 2241, providing 
that “only one new trial shall be allowed either party, 
except—First, where the triors of fact shall have erred 
in a matter of law; second, when the jury shall be 
guilty of misbehavior,’—a second new trial cannot be 
granted on the ground that the verdict was against the 
weight of evidence, whatever be the ground on which 
the first new trial was allowed.—McShane v. Sanderson, 
Mo., 18 S. W. Rep. 912. 

87. OFFICERS — Public Buildings. — The State, when 
constructing a public building, is chargeable with a 
moral duty to protect the persons who furnish labor 
and material for the erection of the building as far as 
possible. Therefore a provision in a contract for the 
erection of sucb building, by which the contractor 
“agrees to pay off and settle in full with the parties en- 
titled thereto all accounts and claims that may be- 
come due by reason of laborers’ and mechanics’ wages, 
or for materials furnished or services rendered, so that 
each and all persons may receive his or their just dues 
in that behalf,’ is not in excess of the powers of the 
boardof public lands and buildings.— Sample v. Hale, 
Neb., 51 N. W. Rep. 837. 

88. PARTITION—Parties.—In partition it appeared that 
certain persons in interest were not made parties. Rev. 
St. § 7135, provides that every person having an interest 
inthe premises whether in possession or otherwise, 
shall be made a party: Held, that defendants should 
have been allowed, on terms, to bring in the necessary 
parties, or judgment should have been entered without 
prejudice to the rights of plaintiffs to prosecute an- 
other suit.—Zstis v. Nell, Mo., 18 S. W. Rep. 1006. 


89, PARTITION SALE—Conversion of Realty into Person- 
alty.—Under Mansf. Dig. §§ 4802, 4811, 4808, 4812, a judg- 
ment authorizing the sale of land is as effectual to con- 
vert the land of an infant into personalty as ajudg- 
ment against an adult, and the proceeds arising from 
such a sale are to be regarded, therefore, upon the 
death of the infant, not as real estate, but as personal 
property, and distributed as such. — Beach v. Simmons, 
Ark., 18 8. W. Rep. 933. 

90. PLEADING — Jurisdiction — Appearance.—Where a 
complaint, in the court of common pleas against a for- 
eign corporation, failed to show that plaintiff was a 
resident of South Carolina, and therefore entitled to 
sue under Code, § 423, but the corporation came into 
court and answered on the merits, the presumption of 
jurisdiction over plaintiff immediately attached. — 
Chafee v. Postal Tel. Cable Co., 8. Car., 14 8. E. Rep. 764. 


91. PLEDGE — Use of Property by Pledgee.—The con- 
tract of pledge, independent of any agreement, col 
lateral or implied trom the circumstanceg of the case, 
is that the pledgee shall hold the thing pledged to se- 
cure the performance of the thing promised to be done. 
—Hawkins v. Hubbard, 8. Dak., 51 N. W. Rep. 774. 


92. PRACTICE—Lost Pleadings.— During the pendency 
ofthe action in the district court all the pleadings 
were lost, and have not since been found. The action 
was tried, and a verdict returned in favor of the plaint- 
iffs,in the absence of defendants and their attorney, 
without the substitution of copies of the lost pleadings: 
Held, that the verdict be set aside, and a new trial 
granted.— Feder v. Solomon, Neb., 51 N. W. Rep. 825. 


93. PROBATE OF FOREIGN WILL. —A will which has 
been duly proved and admitted to probate by a court 
of a sister State having jurisdiction may be probated in 
this State by the county court of any county in which 
the testator left property on which such will may 
operate. In proceeding to probate a foreign will, a 
copy ofthe same, and the probate thereof, duly au- 
thenticated, must be produced to the county court, 
and, if allowed in this State, must be filed and recorded 
in said court. — Fremont, E. ¢ M. V. R. Co. v. Setright, 
Neb., 51 N. W. Rep. 833. 





94. RAILROAD AID BonpDs, — Where a town subscribes 
for shares in the capital stock of a railroad, and issues 
bonds for that purpose, it is not necessary for the town 
to sellthe bonds in the market for cash, and pay the 
money to the railroad company, when the latter is 
willing to take the bonds at their full value.—Common- 
wealth v. Town of Williamstown, Mass., 30 N. E. Rep. 472. 

9. RAILROADS — Streets. — The permission given a 
street-railroad company by a city to occupy streets is 
subordinate to the city’s statutory and corporate 
powers respecting the use, control, and regulation of 
streets.—City of Detroitv. Ft. Wayne § E. Ry. Co., Mich., 
51 N. W. Rep. 688. 


96. RAILROAD COMPANIES — Accidents at Crossings.— 
Running a train in a city in violation of a city ordi- 
nance Is negligence per se.— Dahletrom v. St. Louis, I. M. ¢ 
S. Ry. Co., Mo., 188. W. Rep. 919. 

97. RAILROAD COMPANIES — Negligence. — A man 50 
years old and possessed of al! his faculties, who drives 
upon a railroad crossing without looking in the direc- 
tion of an approaching train, though, at any point 
within 150 feet of the crossing, his view along the track, 
for a distance of 1,150 feet in such direction, is unob- 
structed, is guilty of negligence precluding his admin- 
istratrix from recovering damages for his resulting 
death.—Grostick v. Detroit, L. § N. R. Co., Mich., 51 N. W. 
Rep. 667. 

98. RAILROAD COMPANIES — Organization. — A state- 
ment in the article of association of a railroad com- 
pany that it shall be operated asa transfer road, and 
no discrimination shall be made against any road, and 
that uniform rates for the same service shall be charged 
to either persons or railroad companies, does not show 
that the carriage of passengers was excluded from the 
purposes of its organization, especially where the arti- 
cles state that the organization is for the purpose of 
constructing, operating, and maintaining a railroad of 
standard gauge, etc. — Bay City Belt-Line R. Co. v. Hitch 
cock, Mich., 51 N. W. Rep. 808. 

99. RAILROAD COMPANIES — Stock-killing— Negligence 
of Owner — Proximate Cause. — In this State the com- 
mon-law rule relative to domestic animals is in force, 
and every man is bound, at his peril, to keep his stock 
upon his own premises, and is liable for all damage 
that his stock may do on the premises of another, 
whether fenced or unfenced.— Bostwick v. Mi polis 
P. Ry. Co., N. Dak., 51 N. W. Rep. 781. 

100. RAILWAY COMPANIES—Injiuries to Minor Employee. 
—In an action against a railroad company for injuries 
to plaintiff’s minor son, alleged to have been caused by 
defendant’s negligence, where it appeared that the son 
had been employed by defendant as a brakeman with- 
out plaintiff's consent, the court properly refused to 
charge that plaintiff could not recover if the son was 
guilty of contributory negligence.— Texas ¢ P. Ry. Co. v. 
Brick, Tex., 188. W. Rep. 947. 

101. RELIGIOUS SocIETY — Church Property.— Where 
real property has been conveyed in trust for the main- 
tenance of a particular religious faith, and it is ascer- 
tained that a minority of the church alone adhere to 
the original faith, a court of equity will, on application 
of such minority to prevent a diversion of the prop- 
erty to unauthorized uses by the majority, decree that 
the minority constitute the beneficiaries, and are en- 
titled to the exclusive control of the property. — 
Nance v. Busby, Tenn., 18 8S. W. Rep. 874. 

102. REPLEVIN. — In replevin, plaintiff cannot com 
plain of a verdict for defendant for the value of the 
property where defendant was in lawful possession of 
it, and plaintiff was a stranger to the title.— Whitney v. 
Hyde, Mich., 51 N. W. Rep. 696, 

103. SaLE—Construction of Contract.— Where a sew- 
ing-machine is sold through an agent, who receives in 
part payment a note payable in 21-2 months, subject 
to the approval of the seller, a disapproval of the sale by 
the latter, and an offer to return the note, more than 6 
months later, are not within a reasonable time, and 
the title vests in the purchaser, and the machine 
comes within the exemption provided by How. St. § 
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7i17. — Singer Manuf’g Co. v. Culliaton, Mich., 51 N. W. 
Rep. 687. 

104, SALE— Standing Timber. — If one who has made 
an oral,and hence invalid, agreement for the sale of 
standing timber, and who has received the purchase 
price, refuses to allow the purchaser to cut and re- 
move the timber in accordance with the agreement, or 
disables himself from allowing the purchaser to do so 
(as by selling the real estate to another), he may be 
compelled to repay the purchase price.— Herrick v. 
Newell, Minn., 51 N. W. Rep. 819. 

105. SALE— Stoppage in Transitu.— Where after the 
freight and wharfage were paid and the bills therefor 
receipted, the bill of lading was exhibited but not as- 
signed, and the goods, though upon the wharf, were 
not actually delivered by the carrier to the consignee, 
the right of stoppage in transitu was not defeated by a 
sale to a bona fide purchaser for value, payment of the 
purchase money, delivery of the freight and wharfage 
bills, together with an order upon the carrier for the 
goods, and actual delivery of apart of the goods, in 
pursuance of such order.— Ocean S. S. Co. of Savannah v. 
Ehrlich, Ga., 14 8. E. Rep. 707. 

106. SCHOOL- DISTRICTS—Negligence.—School- districts 
and independent school- districts, under the statute, are 
made part of the educational system of the State. They 
are corporations with limited powers, organized for pub- 
lic purposes, and the duties of the trustees or boards of 
education, intrusted with the management and care of 
the property of such districts, are public and adminis- 
trative only.—Bank v. Brainerd School .Dist., Minn., 51 N. 
W. Rep. 814. 

107. STATUTES—Enactment—Journal.—A print of a bill 
issued as a supplement to a house journal in pursuance 
of a resolution that the bill be printed as a supplement 
in the day’s journalis to be treated as part of the jour- 
nal. — Common Council v. Board of Assessors, Mich., 51 N. 
W. Rep. 787. 

168. SUMMONS—Husband and Wife.—Where an action 
is brought against a husband and wife, the latter must 
be lawfully served with process, or appear voluntarily 
in the case to be bound by the judgment. — Holliday v. 
Brown, Neb., 51 N. W. Rep. 839. 

109. TAXATION—Timber Lands.— Under Pub. Acts 1889, 
Act 223, providing that a township treasurer “shall be 
entitled to an injunction to restrain waste” on land 
chiefly valuable for its timber, when its owner neglects 
or refuses to pay any tax assessed thereon, it is no de- 
fense that the tax can be collected by other process; 
that the owner does not intend to commit waste; and 
that, should waste be committed, the land would still 
be of sufficient value to pay the tax.— Rossman v. Adams, 
Mich., 51 N. W. Rep. 685. 

110, TaX SALE—Mandamus.—A peremptory mandamus 
will not issue against a county treasurer to compel the 
execution of a tax-deed, where the holder of the tax 
certificate has failed to comply with the requirements 
of the statute relating to the giving of notice toredeem. 
—State v. Gayhart, Neb., 51 N. W. Rep. 746. ; 

1ll. TaX- TITLE—Estoppel.— Where a person conveyed 
to his children, by general warranty, land on which he 
had permitted the taxes to remain unpaid, and after- 
wards the land was sold to pay the taxes, and was pur- 
chased by him, such purchase was but a payment of 
the taxes, and an entire extinguishment of the 
tax title.—Frank v. Caruthers, Mo., 18 S. W. Rep. 927. 

112. TELEGRAPH COMPANIES — Negligence.—Rev. St. 
1889, § 2725, makingit the duty of every telegraph com- 
pany to provide sufficient facilities for the dispatch of 
the business of the public, to receive dispatches from 
and for other telegraph lines and from or for any in 
dividual, and, on payment or tender of their usual 
charges for transmitting dispatches, to transmit the 
same promptly and with impartiality, under a penalty 
of $200 for every neglect or refusal soto do, does not 
render a telegraph company liable for negligent failure 
to deliver a message toa personin another State, but 
only for failure to receive and transmit it.—Connell v. 
Western Union Tel. Co., Mo., 18 8. W. Rep. 883. 





113. TRUsT — Resulting Trust.—Where a judgment 
debtor, anticipating a sale of his land under execution, 
arranges with his son that the latter should, as his 
agent, buy in the land, and when the purchase money 
should be paid, and the lien of the judgment discharged, 
the land should belong to all the debtor’s children, a 
mill being reserved as asupport of himself and wife 
during their lives, and the son buys the land and takes 
a deed in his own name, but the father himself pays the 
purchase price, the son holds the legal title as trustee 
for his father.— Beverly v. Beverly, Va., 14S. E. Rep. 758. 


114. TRUSTEES—Receipt of Funds.—A receipt from the 
trustee as such to himself as curator of the cestui que trust, 
given after the assumption of the trust and the giving 
of the trustee’s bond, and presented to the probate 
court on a settlement of his accounts as guardian and 
curator, was properly admitted against the surety as 
evidence that thereafter he held the estate by his ward 
by virtue of his appointment as trustee.— 7itiman v. 
Green, Mo., 18 8. W. Rep. 885. 


115. Usur1ous ConTRacT.—Whether the purchase of 
securities or other property, or the execution of a col 
lateral contract by the borrower in connection with a 
loan, and as a part of the consideration and inducement 
therefor, will make the transaction usurious, is ordi- 
narily to be determined as a question of fact in the trial 
court.—Chase v. New York Mortgage Loan Co., Minn., 51 N. 
W. Rep. 816. 


116. UsuRy—Judgment by Confession.—Act March 3, 
1887, providing that every lien created or arising by 
mortgage, deed of trust, or otherwise, “to secure the 
payment ofa contract” tor usury, and every convey- 
ance made “in furtherance of any such lien,” is void, 
and may be annulled at the suit of the maker ofthe 
usurious contract, does not apply to a judgment by 
confession in an action to foreclose an usurious mort- 
gage.— Bell v. Fergus, Ark., 18 S. W. Rep. 931. 


117. WATER-RIGHTS—Change of Place.—The appropri- 
ator of water,to be used at a specified place for the 
purpose of operating machinery and other works, after 
so using and returning it to its original channel, cannot 
change the place of use, to the damage of a subsequent 
appropriator lowerdown onthe stream.—Last Chance 
Min. Co. v. Bunker Hill G S. Mining § Concentrating Co., 
U. 8. C, C. (Idaho), 49 Fed. Rep. 430. 


118. WILL — Construction.—A wili provided that the 
testator’s plantation and stock should remain as it was 
during his wife’s life-time, and after her death be divided 
equally among his children living at the time: Aeld, 
that this gave the wife a life-estate by implication.— 
Nicholson v. Drennan, S. Car., 14 8. E. Rep. 719. 


119. WILLS—Construction.—Testator left his property 
in trust for his wife and children, and directed that 
when all his children were dead the real estate should 
be sold to the best advantage, and the proceeds equally 
divided among his wife,orthe heirs of her marriage 
to testator, or the heirs of her former marriage, and 
testator’s grandchildren, or their heirs living at the 
time: Held, that the widow took a contingent remainder, 
dependent on her surviving testator’slast child, and 
that the child, if any, of the former marriage, also took 
a contingent remainder, dependent on his surviving 
his mother and testator’s last child.—Maguire v. Moore, 
Mo., 18S. W. Rep. 897. 


120. WILL—Testamentary Powers.—A devise of “‘all 
the rest, residue, and remainder of my estate, both real 
and personal,” will operate as an execution of a power 
to dispose of property by will.—Hassam v. Hazen, Mass., 
30 N. E. Rep. 469. 


121. WITNESS—Transactions With.—On a claim against 
an estate for logs loaned, the testimony of the lender 
that he told the person who came to borrow the logs 
for decedent that they must be returned to him on de- 
mand, and that such person, for decedent, assented to 
such arrangement, and in reliance thereon the logs 
were loaned, was competent.—Smith v. Smith’s Estate, 
Mich., 51 N. W. Rep. 694. 





